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1. The Parties:
The Complainant is Skyscanner Limited, having address at Suite 7-00%, 1 Fore Street,
London, EC2Y 5EJ, United Kingdom. The Complainant is represented by its Authorised
Representative, Mr,David Yeomans, Senior Asscciate having office at, Keltle LLP, 1 London

Bridge, London SE1 9BA, United Kingdom, E-mail: david.yeomans@keltie,com .

The Respondent is the current Registrant of the disputed domain name
<sigyscanner.co.in>. All the Information known and available to the Complainant regarding
the Respondent is as follows: Data Protected Data Protected, having address at 123 Data
Protected, M6K 3M1, Toronto, Canada, Email: noreply@data-protected.net. Neither the
R&?nndent represented himself nor represented by any one,
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The Domain Name and Registrar:

The disputed domain name is WwWw.skyscan.coin. The domain name hag
registered with .IN REGISTRY through its Registrar, Tucows Inc.

Procedurat History:

9% August, 2019

The N REGISTRY appointed
Mr.D.SARAVANAN as Sole Arbitrator from
Its panel as per paragraph 5(k) of INDRP
Rules of Procedure.

9% August, 2019

Consent of the Arbitrator along  with
dectaration was sent to the .IN REGISTRY
according to the INDRP Rules of Procedure,

26" August, 2019

IN REGISTRY sent an email to all the
cancemed intimating the appointment of
the arbitrator. On the same day, the
complete set of the soft copy of the
Complaint with Annexure was sent to the
Respondent by email while sending the hard
copy of the same to the address of the
Respondent by NIXI through post.

3™ September, 2019

Notice was sent to the Respondent by e-
mail directing him ta file his response within
10 days, marking a copy of the same to the
Complainant's representative and JN

Registry.

3" September, 2015

The notice sent to Respondent by e-mail
was bounced,

13™ September, 2019

Due date for filing response,

19™ September, 2019

The due date for submitting  written
response by the respondent as stated above
was  on  13.09.2019, however, the
respondent did not submit 2ny response,
Hence, the Arbitral Tribunal was constrained
to proceed further and decide the dispute
on merits based on the available pleadings
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and documents. To that effect, a notice of
default was sent to the Respondent by e-
mail marking a copy of the same to all the
concerned, observing as follows:

“This Tribunal bad, on 03.09.2019 sent a
rotice to the Respondent by e-mail directing
me:nmmbmsnmsemmmﬂafnr
within 10 days. However, the said e-mail
was bounced on the very same a2y, ie. on
05.09.2019.  The  Nstional Internat
Exchange of India (NIXI), by their email
dated (4,.09.2019 had slso iMormedd this
{nbunal to the effect that they had sent both
the hard and soft copy of the complaint and
annexure fo the respondent however the
email was bounced and the hard copy sent
thiough courier could not be defivered.
Section 3 (1) (b) of the Arbitration and
Concifiation Adt, 1996 conlempiates thet a
wirtlen commumication Is deemed to have
been received if it is sent to the addressee’s
last known place of business,  habitual
residence of mailing address by registered
letter of by any other mesns Which provides
@ record of the attempt to deliver it This
Tribunal therefore considers that the notice
sent fo the e-mal address of the
Respondent s deemed to have been served
and s sufficient senvice on the Resoondent
as per Section 3 (1) (b) of the Arbitration
and Concitiation Act. 1995,

4, Factual Background:
4.1  The Complainant:
The Complainant is M/s, Skyscanner Limited, having address at Suite 7-001, 1 Fore

Street, London, EC2Y SEJ, United Kingdom. The Compfainant is represented by its Authorised
Representative, Mr,David Yeomans, Senior Associate, having office at, Keitie LLP, I London
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Bridge, London SE1 9BA, United Kingdom, Telephone: +44 320 73208888, E-mail:
vid.yeom eltie,

4.2 Complainant's Activities:

The Complainant Skyscanner Limited, is & company based in the United Kingdom. The
Complainant was founded in 2004 and specialises in travel search and bocking services online,
The Complainant has registered trade mark rights in the term SKYSCANNER for services in
classes 35, 38, 39 and 42, in many jurisdictions around the world,

4.3 Complainant’s Trading Name:

{f}  The Complainant filed Indian Trademark Registration No, 1890840 for SKYSCANNER
LEMITED in the name Skyscanner Limited filed o 2nd December, 2009 and registered on 1%
march, 2011 and covering:

Class 35: Advertising services provided via the Internet, opinion polling, data processing,
provision of business information, data feeds, auctioneering; all retating to travel;

Class 38: Operating of a search engine relating to travel: and

Class 39: Travel information and arrangement services provided from an Internet website
providing information via means of a global computer network; travel informaticn provided
online from a computer database; travel information aCcessibie via a mablie phone utilizing
wireless application protocol technology.

{if} iIndian Trade mark Registration No.2287020 for Skyscanner & Cloud Device filed on
22™ February 2012, registerad on 71 November 2016 and covering:

Class 35: Advertising services pravided via the Internet, opinion polling, data processing,
provision of business information, data feeds, auctioneering; all relating to travel;

Class 39: Travet information and arrangement services provided from an Internet website
providing information via means of g global computer network: travel information provided
online from a computer database; travel information accessible via a mobile phone utilizing
wireless application protocol technology; and :
Class 42: Operating of a search £ngine refating to travel,
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(il#)  Evidence of the existence of the above rights is marked by the Complainant as

Annexure-2. The Compiainant’s trademarks are used In relation to all services protected by
its abovementioned rights,

4.4 Respondent's Identity and activities:

The Respondent is the currert Registrant of the disputed domain name
<skyscan.co.in>. The Respondent registered the disputed Dorrain name on 24t May, 2015
The Complainant has become aware of 3 domain name skyscan.co.in registered in the name
of "Tucows Inc’ (hereinafter referred to as the "Registrant™),

5. Dispute

The dispute arose when the Complainant came to know about the disputed domain
name in the name of the Respondent. The Complainant had also never authorized the
Respondent to use the disputed domain hame. The Respondent is also not affiliated with the
Complainant. In these Circumstances, the Complainant requested this Tribunzl to transfer the
disputed domain name in favour of the Complainant.

B. Parties contentions:
A. Complainant;

{i} The domain name wwiw.skyscan.cg.in Is identical or confusingly similar to a
name, trademark or service mark in which the Complainant has rigits [Para

3(b){vi)(1) INDRP Rules of Procedyre b be read with para 3 of INDRP] :

(28)  The Complainant submits that it is the owner of the Indian Trademark Registration
Nos.1890840 for SKYSCANNER and 2287020 for Skyscanner & Cloud Device ("the
Complainant’s Rights"), The Complainant’s rights were registered on 1% March, 2011 ang 7t
November 2016 respectively. The registration dates of the Complainant's rights pre-date the
registration date of the disputed domain name.

(b) The Complainant further submits that it enjoys a reputation In its SKYSCANNER
trademark both in India and on a global scale. In that regard, UDRP Panels have held in
several dedisions {including Case Nos.D2016-0176, D2012 1983 and D2016-1481) that the

A%

HLE ARRFTRATOR,
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Complainant has rights in the term SKYSCANNER. The Complainant makes specific reference
to the following comments, provided by the Panel in LDRP Case No . D2012-1983 -

“The Complainant has proved to the Panel’s satisfaction that it enjoys exclusive

rights to the trademark SKYSCANNER in conrection with its business and 30
million visits per month to its “Skyscanner” websites constitutes in the Panel’s
opirion, compefling evidence that its SKYSCANNER trademark enjoys
considerable reputation,”

{e) The Complainant makes reference to the judgment of the Panel in UBRP Case
No.D2019-0988 in which it was stated that:
* The Complainant has registered its Skyscanner and SKYSCANNER marks in many
Countries around the world;
* The Complainant transacts an enormous volume of business by reference to those
marks;
+ The Complainant has received considerable publicity by reference to its corporate
name over the years,

(d) At the time of the current Complaint, the Complainant's core website now attracts 80
million visits per month and to date, its SKYSCANNER smart device app has been downloaded
In excess of 70 million imes. The Compiainant’s services are available in over thirty languages
and in seventy currencies {(including Indian Rupees),

(e} The Complainant’s specialist  website relating to  the Indian market,
www.skyscanner.co.in, ranks as the 9ggth most popuiar Indian website In relation to the
combination of visitors and pege views in India. The Compiainant’s www.skyscanner.co.in
website ranks 12,600 glabally.

(f}  The collection; of screenshots comprising the Complainant’s core website cenfirming

global visits, number of currencies and languages offered by the Complainant and web traffic
details, taken from the Web Analytic business Alexa is marked by the Complainant as

Amnexure-3,
Q‘ -‘ LY
4, S
@ ‘\?’
TANAN
L AERITRATCN




-B-
{9} In light of the above, the Complainant submits that jt enjoys a reputation in its
SKYSCANNER trademark, both in India and on a global scale.

{h)  The Complainant further submits that according to paragraph 3 of the INDRP it is the
responsibility of the Respondent to find out before registration that the domain name he is
going to register does not violate the Hghts of any proprietor or brard owner and that the
Respondent failed in his responsibility to carry out his abovementioned responsibilities,

{I)  The Complainant submits that the impugned Bomain name is virtuaily identicat to or
at the very least confusingly similar to the Compiainant’s service mark SKYSCANNER since it
incorperates the dominant part of the Complainant’s mark. As a matter of principle, the
addition of ccTLDs can be disregarded when comparing a domain name and a rademark; the
comparison is therefore between SKYSCANNER and SKYSCAN which are clearly very simiiar
indeed.

{J)  In support of the Complainant’'s argument that the Domain name is similar to the
distinctive SKYSCANNER trademark in respect of which the Complainant enjoys rights (with a
reputation), the Compiainant makes Specific reference to the following comments, provided
by the Panet in UDRP Case No.D2018-2276, being a complaint by the Complainant relating to
the disputed domain name <skyscan.flights> :

“The Panei notes that the Demain name <skyscan.flights> incorporates the dominant part of
the Complainant’s distinctive SKYSCANNER trademark. The Panel finds that the omission of
the three letters "NER” in the Domain name is Insufficient to avoid the confusing similarity
with the Complainant's trademark...Furthermure, It is widely accepted that the generic Top-
Level Domain ("gTLD" is generally irrelevant for the purpose of assessing identity or confusing
similarity between a trademark and a domain name. The Panel therefore finds that the Domain
Name is confusingly similar to the Complainant’s trademark.”

(i} The Respondent has no rights or legitimate interest in the domain name

www.skyscan.co.in [Parg 3{b){vi){2) INDRP Rules of Procedure to be read

with Para 7 of JNDRP] :

L AEIRE ARAITRATiIA
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{a)  The Complainant submits that so far it is aware, the Respondent does not own any
registered rights in any trademarks which comprise part (of ali} of the disputed domain
nzme,

(b) The Term “Skyscanner” is net descriptive in nay way, not does 2 have any generic,
dictionary meaning. The Complainant has not given its consent for the Respondent to imitate
its registered trademarks in a domain name regisiration.

{c) The Complainant submits that at the time of the filling of this Compiaint, the Domain
Name does not point to an active website, The Complainant attached the screenshot of the
website to which the Domain Name points as Annexure 4. Since the disputed Domain Name
does not resoive to an active website, there is no evidence or preparations to use the Domain
name for legitimate purposes or for 3 bona fide offering of goods and/or services. The
Respondent is ctearly not making a legitimate non-commercial or fair use of the Domain name,
without intent for commercial gain to misleadingly divert consumers,

(d}  Given that (a) the Respondent has never had the Complainant’s authorisation to use
its trademark or appiy to register Domain Names that are very similar to the Complainant’s
rights (b) the Complainant’s rights are not generic In any way and {c) the Respondent daes
not own any legitimate enforceable rights, the Complainant submits that the Respondent
£annot have a legitimate or non-commercial interest in the disputed Domain Name.

(e} The Compizinant submits that it has submitted g prima facie showing that the
Respondent has no rights or iegitimate interests in respect of the domain name, Whilst the
burden of proof lies on the Complainant, that burden is a shifting one such that it now falis
on the Respondent to rebut the Compizginant’s prima facie showing, In the absence of a
FESPoNse or assertion that any such right or interest exists, this must lead to a presumption
that the Respondent is unable to show that such right or interest exists (see Mondich and
American Wine Biscuits v, Brown, Case No.2000-0004)
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(iii} The domain name was registered and is being used by the Respondent in
bad faith [Para 3(b)(vi)(3) INDRP Rules of Procedure to be read with para
& of INDRP:

(2) The Complainant submits that the disputed Domain Name <skyscan.co.in> was
registered by the Respondent on 24t May, 2019 and the same is evident from WHOIS details
for <skyscan.co.in> which is marked by the Complainant as Annexure 1.

{b)  The Compiainant further submits that given that the Compiainant’s rights dates back
to 2009 and that the Respondent must be aware of the reputation of the Complainant’s
business under its SKYSCANNER trademark at the time the respondent registered the disputed
Domain Name, at which stage the Complainant already enjoyed giobal success, The
Complainant submits that successive UDRP Panels have found bad faith registration when the
Compizinant’s trade mark was famous at the time of registration; see WIPO Case D2000-0310

{choyongpil. net].

() The Complainant submits that it can be no coincidence that the Respondent has
chosen to register a Domain Name that is so similar to the Compizinant’s distinctive
SKYSCANNER trademark, Indeed, the overwhelming likelihood is that the Respondent
registered the Domain name intending to trade on the goodwiil of the mark in which the
Complainant enjoys rights and as such trading cannat constitute a bona fide offering of goods
or services; see Aon PLC and Ors. v. Guanruy, INDRP/633: Wells Fargo & Co. and Anr. v,
SreeDas Kumar, INDRF/666; QRG Enterprises Limited & Anr, v. Zhang Mi, INDRFP/B52: Santa
Fe Transport Intemational Limited and Santa Fe Moving Services Private Limited v. Santa Fe
Packers, Packers Movers WIPG Case No. D2017-0759,

{d) The Respondent’s continued ownership of the Domain Namme threatens damage to
Consurmers visiting the Domain Name., Inevitably, this will also cause damage to the reputation

that the Complainant enjoys In its Skyscanner trademark.

(e}  The Complainant submits that that can be a finding of registration and use i bad faith
where there is passive use of 3 wiciely known trademark in a domain name where there is no

o all 7
)
S LA
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response and no explanation as top why the use could be geod faith fsee; TELSTRA
CORPORATION LIMITED v. NUCLEAR MARSHMELLOWS, WIPC Case No. D2000-0003,
Therefore, on the balance of probability, the Respondent has registered and used the Domnain
Name in bad faith,

7. Discussion and Findings:

It has to be asserted as to whether the Constitution of Arbitral Tribunal was proper
and whether the Respondent has received the notice of this Arbitral Tribunal?

Having gone through the procedural history, this Tribunal comes to the Irresistible
conciusion that the Arbitral Tribunal was properly constituted and Respondent has been
notified of the complaint of the Complainant under Section 3(1)(b) of the Arbitration and
Conciliation Act, 1996, However, the Respondent did not chogse to submit any response and
that non-submission of the response by the Respondent had aiso been notified toc the
Respendent on 164 September, 2019,

Under paragraph 4 of the .IN Domain Name Dispute Resolution Policy {INDRP), the
Complainant must prove each of the following three elements to establish their case, that:

{i) The Respondent’s domain name is identical or confusingly similar to a trademark or
service mark in which the Complalnant has rights;

(il)  The Respondent has no rights or legitimate interest in respect of the domain name;
and ;

(iil) The Respondent’s domain name has been registered or are being used in bad faith.
(2} Identicalor confusing similarity:

(i}  The Arbitral Tribunal finds that the Complainant has provided evidences that it
possesses registered frademark “Skyscanner” in India, The same i5 evident from Annexure




-12-

2 marked by the Complainant. From Annexure-2, this Tribunal perceives that the eariest
registration of the Complainant’s mark dates back to 2009. Whereas, fram Annexure-1, the
Wheis record of the Respandent, it is seen that the impugned domain name is registered on
29" May, 2019 which is a decade Jater to the registration of the Complainant's mark. This
Tribunal is therefore convinced from the documents marked by the Complainant that it
possess the mark “SKYSCANNER” since 2009.

{il} Further, the disputed domain name, WWW.Skyscan.co.in, in toto, incorporates the
complainant’s mark, namely ‘Skysean”. In Kenneth Cole Froductions V. Viswas Infomedis

INDRF/093, it has been held that there s confusing similarity where the disputed domain
name wholly incorporates the Complainant’s trademark. I the light of the same this Tribunal
finds that the disputed domain name www . skyscan.coin s confusingly similar to the
Complainant’s mark and also wholly incorporates the Complainant’s mark, "Skyscanner”,

(it}  The Complainant atso placed reliance on, Skyscanner fimited V. Leena Padhra, Case
No.D2018-2276, wherein the WIPO Panel observed as follows:

"The Panel notes that the Domain name <skyscan.flights> incorporates
the dominant pert of the Complainant’s distinctive SKYSCANNER
trademark, The panel finds that the omission of the three fetters "WER” in
the Domain name is insufficient: to avoid the confusing similarity with the
Complainant’s trademark... Furthermore, It is wigely accepted that the
generic Top-Level Domain {GTLD) is generally irrelevant for the Ppose
of assessing identity or Coriusing simiarity between a trademark and a
domain name, The Panol therefore finds that the Domain Mame s
confusingly simiiar to the Complainant’s trademark. *

{iv) In the present case, the Respondent has incorporated the dominant part of the
Complainant’s mark namely, “skyscanner followed by Second Level Domain {SLD) and
country code Top Level Domain {cCTLD) J.e. “.co.in”, Hence, this Tribuna! holds that the
disputed domain name WWw.skvscan.co.in is identical or confusingly similar to the
Complainant’s mark.
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{v)  Hence, this Arbitral Tribunal concludes that the Complainant has established paragraph
4(1) of the .IN Domain Name Dispute Resolution Policy,

(b) Respondent's Rights or Legitimate Interests:

{i} The Complainant contends that the Respondent has no legitimate interest in the
disputed domain name. The Complainant has placed Annexure-4 which is a screenshot of
the disputed Domain name and it is seen that the disputed Domain name does not resolve to
2n active website,

{ii) Further, the Complainant placed reliance on the decision in Mondich and American

Wine Biscuits Vs, Brown, Cose No.2000-0004, wherein the WIPQ Panel ohserved as follows:
"Whilst the burden of proof lies on the Complainant, that burden is 3
shifting one such that it now falls on the Respondent to rebut the
Complainants prima focle showing. In the absence of a response or
assertion that any such right or interest exists, this must leads to a

{iif} This Tribunal observes from Annexure-4 marked by the Compiainant that the
Respondent has not chosen to Operate an active website and hence there is no legitimate or
fair use of the domain name and hence it leads to a presumption that the Respondent is unable
to show legitimate right or interest in the impugned domain name, as laid down by the WIPO
Panel In Mondich and Ametican Wine Biscuits Vs, Brown, Case No.2000-0004 :

{v} In addition, this Tribunal observes from the Whois Record of the Respondent in
Annexure-1 that the Respondent herein is not associated or connected with the mar
SKYSCANNER in the slightest manner.

(v) Based on the record, the Respondent does not have rights or iegitimate interests in
the disputed domain name as the Respandent’s current use is neither an example of a bona
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fide offering of goods or services as required under paragraph 7(i} of the Policy nor is there
any legitimate non-commercial or fair use of the"disputed domain name and as such there is
ne evidence that paragraphs 7(ii) or 7(if) of the Policy apply.

{vi) The Arbitral Tribunal iz satisfied that the Respondent has no rights or legitimate
interests in respect of the disputed domain name and, accordingly paragraph 4{ii) of the Policy
Is satisfied.

{¢) Registration and Use in Bad faith:

(i) It is seen from Annexure-1, the Whois record of the Respondent, the Respondent
had registered the disputed domain name on 24 May, 2019 and whereas the Complainant's
mark is registered as earfy as in 2009, By that tizme, the Complainant's SKYSCAN Mark, through
extensive and continuous use, had acquired immense goodwill and reputation amongst the
public and trade. The rights of the Complainant in the mark is also well established by various
precedents submitted by the Complainant viz. Skyscanner Limted V. Al Karalas, fast ne
{(UK) Ltd, D2016-0178, Skyscanner Lirnited V.Basit Afi, D2012-19483,

(if) Further the Compizinant marked a collection of screenshots comprising the
Complainant’s core website confirming global visits, number of currencies and languages
offered by the Complainant and web traffic detaits, teken from the Web analytic business
Alexa as Annexure-3,

(i#l) The Complainant placed reliance on the WIPD Case Cho Yong Pt Vs.Sinwoo Yoon,
D2000-0319, wherein the Panel found bad faith registration when the Compiainant’s trade
mark was famous at the Hme of registration. This Tribunal inclines to the same 2nd holds that
the Respondent’s use of the impugned Domain name amounts to bad £aith registration.
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{iv) Hence, this Arbiral Tribunal is setisfied that the Respondent used the
Complainant's domain name in bad faith and, accordingly paragraph 4(iii) of the Policy is also
satisfied,

{v} In the light of the above, this Arbitral Trbunal finds that the Compiainant has
established that the disputed domain name was registered and is being used in bad faith,

B. Decision:

D.SARAVANAN
Sohé Arbitrator
28" September, 2019
Chennai, INDIA



