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BEFOERE SHRI SANJAY KUMAR SINGH ARBITRATOR

IN DOMAIN HAME DISUPTE RESOLUTION POLICY (INDRE)
I EBE:

Hyteck SAS France,
25 rile dal’ eaclos de mesdesine,
75006 Paris, France'.

Through

Buthorized representative,

M/5 Lall&Sethi,

D=17, Socuth Extension-II,

Hew Delhi-110049, COMPLATHANT
Vz

SatishJTamgade

Eherwadi, Bandra,

Mumbai

Maharashtra -400051 EESPCHDENT

I _PARTIES

A. THE COMELAIWANT

HyteckS5AS, head office located at 25 rule del’ eccloe
de meadeasine, 75006 Paris, France® hereinatter to be
referred. -as “Complainant) is a corporation duly
organized and existing under Lhe laws of Lhe Franoce.
A Ed includes its parent COHnpAany, pradecessors,
subsidiaries, =ister concerns, licensees, alfiliales,
assigns etc.),

The Complainant’'s authorized representative 1n the
present proceedings are 1L E attornevs, M/S
Lall&Sethi, ot the address D-17, South Extension-IT,
Mew Delhi-11004%, The contact details are as follows:

i !
Sampy ¥ L.
2 o8] 2909



L
Telephone no:+%1-11-4283-9993, Fax No:+91-11-4289-
99010 and E-mail address rmalik@indiaip.comé

gzaldiRindialp.com

The Complainant has preferred bhoth material &
clectronic metheds for communications in the said
proceadings.

B. THE RESPOMDENT/REGISTRANT

The Complainant has submi t.Led that apon the
nformation and belief based upon the WHOLS search
datapase available on the INDRP website etc. Lhe
Registrant of the Disputed Domain Name, AROMMA-ZONE. LN
is 'Domains’ with the following contact details:

™ Name: SatishJamgade

- address—-Kherwadi, Bandra, Mumbal

- State-Maharashtra

. Postal Code-400051

- Phone— +91.9764681458

s Email-satiszh jamgadeBoubtlcook.com

. Countrey-Indis

The Complainant has submitted that such beliel 1is

based upon information cbtained from the databases by

Wi
Ly F A
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conducting several database gqueries, which returned
consistent results. The Complainant has submitbed the
copies of the same attached as BAnonexore B, The
Complainant has submitted that the administrative
canlacl. details and registrant contact delails are
the same as that of the Respondent. The Complainant

has provided the Begistrant ID as CE346342501.

IIl. The Domain HNama and tha Eagistrar

The Complainant has submitted that the present
dispute concerns the WWW.AROMA-ZONE.IN domain, which
was registered on November 13, 2018 as per the
information provided on Lhe Dalabases.

The Complainant has submitted that upon information
and belief, the Sponsoring Registrar of the Disputed
Domain Mame GoDaddy.com, LLC, is duly accredited with
the IMN Registry and is listed on the website of the
IN Registry, reference is made to Annexure C which is
atlLached with the complaint. The website of the
Sponsaring Registrar is www.godaddy.com, its address
in India is of the address 003, Tower 42, DLF
Corporate Park, MG Boad, Gurgaon, Haryana—-122002

India and they can be conlacted al legal@godaddy.com

and abusefgodaddy. com i _i_rl.sj\.-



III. Jurisdiction Basis Proceedings

The Complainant has submitted that this dispute is

appropriately within the scope of the INDRP and the

conshituted panel appointed by the 1INDRPgoverned by

Lhe [HDEP and the Bules.

The Complainant has submitted that in accordance with

Paragraph 4 of the Policy, the Respondent is redguirad

to submit a mandatory arbitration proceeding because:

a. The Disputed Domain MName i5 identical to the
Complainant’s well-known and carlicr tTrade mark
AROMA-ZONE which alse forms part of ils domain
names including but not 1 ima Lexd Loy AROMA-
SOME.COM, ARDMA-ZONE.ORG. ARIMAKONE.COM. OCH and
AROMA-ZONE.FR (hereinafter colleclLively known as
YAROMA—-ZONET )

b. The Respondent has no rights or legitimate
interest with respect Lo the Disputed Domain
Hame; and

 2e: The Disputed Domain WName was registered and is

being used in bad faith.

IV. About the Eﬂmplaint:

The Complainank has submitted that 1L specializes

inter alia in the design and distribulion of

ih‘r}""’f sl ‘l".'jl""'
11'1-:%}%1%
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cosmaelic, make-it-yourselft cosmetics, aromathcerapy
and food supplement produchs under 1bs Lrade mark
ARCHMA~ZONE [(hereinafter alsoe referred Lo as Ywell-
known and earlier Lrade mark®) which is recognized
for revolubtionizing its industry by introducing Lhe
concept of "Do 1t Yoursalf®.

The Complainant has submitted that the history of
its"™ renowned and flagship brand AROMA-ZONE dates
back to as early as 1999, when an informative
websile, inspired by a family passion for essential
0lls and plants, was created. Soon thereatter, people
from around the world including Mexicoe, Spain and
India gained awareness of Lhe website AROMA-ZONE
became one of the firsl website offering online sales
af essential oils. The Complainant has submilbed that
in 2006, the website developed their do if woursell
offer and gave access to over 1,000 cosmetic DIY
recipes, together with a rich catalogue of raw
materials, containers, utensils, and eventually
[inished products. The Complainant has submibttbted the
Print outs from the Complainant’s corporale website
WWW.adroma-zone. com evidencing the rich history of the
Complainant and above-salid information has been

annexed by the complainanl. asBnnexnre-D. L
E.E-"ﬁ = J—‘H
1>) o8] 215
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The Ccomplainant has submitted that in the year 2005,
Lhe Complainant launched the innovative concept of
home cosmetics and expanded its product range under
well-known and earlier trade mark AROMA-ZONE to
creams, shower gels, hair care, makeup etc. After
building its success on the Internet, the Complainant
began accelerating the opening of boutiques and
Inaugurated its first concept store in 2009 in Paris.
The Complainant b further submitted that
subsequently to meet Lhe growing demand, Lhe
Complainanl. went on to open a multisensory Spa in
Paris, a boubigue in Lyon and currently has more
stores in the pipeline. The Complainant has submitted
the select prints from the Complainant’s website and
olher third-party website as Annexure-E.

The Complainant has submitted that as a Lrade name
and Lrade mark, AROMA-ZONE is used in relation Lo
inter alia an array of beauly products, essenlial
olls, vegetable oils, vegetable butters, gels, plant
powders and dry extracts, cosmetics which include
fragrances, lip balms, powders, blushes, mascaras,
scaps, shower gels, hair care, beauty tools, skin
care and personal products. The Complainant’s started

its business under the well-known and earlier Lrade

Cavymy 1o ST
12| og]| 29§
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mark ARCMA-ZONE as an informative websile which has
eventually grown to become a medium wherefrom the
Complainant's products are seold and shipped Lo all
the major cities and countries of Lhe world including
India. Az such, the ComplainanL's domain AROMA-
ZONE.CCM is one of the most imporLanl commercial
assets for Lthe Complainant.. The Complainant has
submitted Printouts of the Complainant’s website

WwWW.aroma-zone.com showing the complele lish  of

products awvailable for sale and the shipping
locations as Annexure-F.

The Complainant has submitted Lhat in addition to the
above, Lhe Complainant maintains an official blog
http: /blog.aroma-zone . com/dedicated to providing
informaticon on arcmatherapy including Lutbtorials,
recipes etc. The Complainant has submibtted Lhal il is
accessible by the public anywhere 1in the world
including India. The Complainant has submitted the
salect. prints [ rom the Complainant’s blog as
Annexura-G.

The Complainant has submitted that Lo prolecl (LS
rights in the well-known amnd earlier trade mark, the
Complainant has [iled trade mark

applications/obtained registration for the trade mark

. wyle,
?Tl'! o] >e19
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ARMMA-Z0HE and 1tz formatives in varicus jurisdiclion
of the world including India. The details of the
registration of the Complainant in India are given

herein below:

Trade Mark |Application Date of [Class
No. Application
| AROMPR, ZONE | 285BE5ET Dacembear 18, |3, S, 11,
2013 21, 29,
41, 42 and
14

 Goods and Services:

Class e Bleaching preparations and olher

| substances for  laundry use; SCaApSs: periuncs,

| essential oils, cosmallos, hair lotions:
|

dentifrices; depilatories; maka—up removing
praducts; Lipstick: beauty masks; shawving
products; perfumery; pebbles sconted with
easential wo©i1ls; preparations of shower gels,

massage gels and secaps including essential oils
;and vegetable oils in their formulationy; wegetable
;Dils and essential oils f(or cosmebtlc purposes;
| essential oils. '
Clagg 5- Pharmaceutical and veterinary producls;
sanitary products for medical purposes; dietetic

food and substances for medical or veterinary use;

Lh FV\_ Iﬂla’,(r-'|
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food for babies; food supplements f[or humans and

| animals; materials for dressings; disinfectants:
medicated baths, medicinal herbs; plasters;
malterial for dental fillings and dental
impressions; products for destroying vermin:
fungicides, herbicides, chemical preparations for
medical or pharmaceutical FEETN herbal leas;
parasiticides; natural substances ftor medical
PUrpoSse:s .

Class 1l- Eleclric diffusers for essential oils.

Class 21- Utensils and containers for household or

| kitchen use: combs and sponges; brushes (except
paintbrushes); hand-operated cleaning instruments: |
bottles; toilet utensils or cases; glasses
| receptacles) ; non—-elaectric diffusers Mor
essential oils.

Classs 289- Vegetable oils.

Class 41- Training in home-made cosmetics, wia
online training downloadable recipes and videos.
| Cosmetics training . workshops and animated
training; instructions in the use of essenlial
2ils and wvegetable oils.

Clags 42- Evaluations and assessments  in L he




=

fields of science and technology provided by
enginears; research and development of M
products for others; programming for computers;

consultancy relating fo Ccomputers; styling

(industrial design); techniecal project studias;
software development. (desiqgn) ; creation Arncd
maintenance of websites for others: conversation
of computer programs and data (others than
physical conversion); conversion of documents from

a physical medium Lo an electronic medium: host ing |

ot

of websites; vehicle roadworthiness  testing:
design of interior décor; packaging design
services; research in the field of cosmelLic and
aromatherapy formulations for the other: chemical
and bactericlegical research and analysis: design
and development of sciftware f(or cosmetic and
aromatherapy formulations; hosting websites for
others for the sale of essential oils, voegetabhl e

olls, cosmetics absolutes and all related products

and derivalives,

Class 44- Agricultural, horticultural and foraestry
services; medical services: vaeterinary services:

health and beauty trealments for human beings and

‘E.-h‘-'r“{ Yo ‘;‘;31"
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animals; hospital services; nursing homes; plastic

surgery; beauty salons; hairdressing salons; pet
Jrocming; medical aromatherapy services and

aromatherapy advice in home-made ocosmellcs, wvia

pnline training downloadable recipes and wvideos,

cosmetic training workshops and animated training.

The aforesaid registrabion 1% walid and subsisting
and by wvirtue of the same, the Complainant has the
exclusive right to use the atorementioned trade mark.
Mdditionally, by wirtue of the regisLralion and by
wvirtue of the provisions of SeclLion 31 of the Trade
Marks Act, 1999, the registration 1s the prima facie
evidence of its ‘walidity. The Complainant has
submitted the copy of the statement of protection of
the aforesaid registralion as Annexure—H.

The Complainant has submitted that in addition to the
above, the Complainant has applied for/albained
registrations for its well-known and earlier Lrade
mark ARROMA-ZONE and its formatives in  several
jurisdictions of the world including but not limited
Lo France, United States of America, Buropean UOnicn,
Swilzerland, lsrael, Canada, [celand, Singapore,

ABustralia, Philippines arnd e “ealand. The
Lovger v B8
j2) o8] 1Y
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Complainant. has submitted Lhe copies of the
registration certificates obtained from the Trade

marks Offices of few of these countries as Annexura-—

The Complainant has submilted that over’ the years,
the Complainant has derived wvast revenues trom the
products sold and services provided under their well-
known and earlier trade mark AROMA-ZONE and its
formatives, which also evidences tLhe eaxtent and
suceess of the Complainant’s products and services
under the said well-known and earlier trade mark,
among its  consumers and members of  trade. The
Complainant has further submitted thal with a
warkforce of more than 120 emplovees, 1ilLs turnover
has increased on average by 25% per year for Lhe last
three years, reaching nearly 660 million in 2017. The
has submitted a chart which reflecls the
Complainant’s global revenues from the Fiscal years
2010 to 2017 from the exlLensive sale of its high
quality products and services provided under their
well-known and earlier Lrade mark AROMA-Z0NE and its

[armatives;

Fiseal Period | Total Net Sales in Eures (In
{(June—-July) Excass of)

Loy 1o Y
> og] 2o 9
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The Complainant has submitted that the above tigurcs
have been obtained from the original books of
accounts and records maintained by bLhe Complainanl in
the ordinary course of business. The Complainant has
submitted the copies of few India specific =sales
invoices as Annexure—J.

The Complainant has submitted that it is the prior
adopter and user of the well-known and earlier trade
mark  AROMA-ZONE and various other AROMA-ZONE
formative marks. Tthas been using the well-known and
earlier trade mark ARCMA-ZONE since 1999 and operatas
from top-level brand specific domain names aroma-

ZO0e.CoM. aroma-zone.ord eboe.in addition to several

other country-specific domain names such as aroma-—

Saopey e 1
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zone.fr, aroma-zone.eu.aroma-zone.us. To name only a

few. The Complainant’s website is accessible by
consumers all over Lhe world including in Tndia. The
Complainant has submitted a comprehensive 1ist of Lhe
domain npames owned by the Complaint, which form
AROMA-ZONE as a part, and select prints from Ehe
Complainant's website as Annexure-g. The
Complainant’ s domain nanme , AROMA-ZONE . COM, WA
Creabed on December 28, 1993%. The Complainant. has
submibted the printout of the regqistration details of
the domain name AROMA-ZONE.COM from WOl 5423 Annexure-
L.

The Complainant has submitted that its website

Www.arcma-—zone.oom which forms well-known and sarlicer

trade mark AROMA-ZONE as the main element is one of
the frequently wisited websites in the world. The
Complainant has submittead the printouts f rom

wew.3loxa . com about the rankings of Lhe Complainant.’ s

webhsite as Annexure-M.

The Complainant has submitted that the Complainant’ s
well-known and earlier trade mark AROMA-Z0ONE has also
bean extensively discussed and advertised on varicus
online website, newspapers, blogs and magazines

wherein the Complainant’s website and products undar

gl om l—'+
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the well-known and earlier trade mark AROMA-ZONE have
been highly rated and praised. These articles are
accessible to consumers in India as  well. The
Complainant has submitted the copies of online
publications of articles and listings as Annexure-N.
The Complainant has submitted that the Complainant’s
products and services under the well-known and
earlier tLrade mark ARCMA-ZONE have alsec rececived
numeraus awards and recognition. The Complainanl. has
submitted that in 2012, twelve of the Complainant’s
products under the well-known and earlier Lrade mark
AROMA-ZONE were elected for Beauly Test Awards. The
Complainant has furthermore submilbed thatils well-
known and earlier trade mark AROMA-ZONE was also
recognized by Lhe Pala mares National Women Equity,
2018. The Complainant has submitted that copies of
online publications of articles evidencing Lhe above-
said information as Annexure-0.

The Complainant has submitted that it has extensive
prasence on social mediazl and alternative advertising
platforms like TWITTER (https://twiller.com/
Aromalone FE}, FRCERCOK

iWWH-faﬁﬁhumk.cﬁmfarﬂmazancij;rHETﬁGRAM

(www.instagram.com/aromazone official /7hl=en),

.Lmﬂr*f F“‘L¥Lu
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PINTEREST (https:fwww.pintercst.com/aroma zone) and

A business profile Carl LINEEDIN

(www.linkedin.com/company/aroma-

zone/?original /Subdomain=in). The Complainant has
submitted that it has an active presence on YOUTURE

(Www . youtube. com/channel /UCoadN]lgeJAVyYDE 31 NGEZED)

showcasing videos pertaining to its products, reviews
and tuterials. The Complainant has submilted the
Frint outs of the home pages of the aforement ioned
WHhEité a5 BEnnexure—-P.

The Complainant has submitted thal recognized as a
pioneer in e-commerce, its well-known and earlier
Lrade mark AROMA-ZONE Thas quickly federated an
influential online fan community, the AXA-AROMA
Addicts, which became the brands first prescrihers.
The Complainant also utilizes the tool of “hashtag
markeling” and as of date, there are over 70,000
pasts with Lhe hashtag “"#aromazona” and
“faromazoneaddiclL® on [nstagram alone. The =aid
information and posts are accessible Lo consumers in
worldwide including India. The Complainant has
submitted the printouts of the abovementioned social
media website evidencing the aforesaid information as

Annexuras—{Q .
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The Complainant has submitted that by virtue of Lhe
extensive use, promotion and enormous  business
activities throughaut the world, as mentioned in the
preceding paragraphs, the well-known and earlier
trade mark AROMA-ZONE has acguired substantial
goodwill and reputation globally, including in India.
The Complainant has further submitted thal due to the
inherentdistincltive character, extensive use and
acguired recognition, the well-known and earlicr
trade mark AROMA-ZONE has come Lo be exclusively
assoclated and identified, in the minds of the public
and others connected with the trade, with goods and
services originating from the Complainant alone. The
Complainant has further submitted that it alone has
the exclusive right to use the well-known and earlicr
trade mark AROMA-ZONE, as part of its domain name,
Lrade mark and/or company name and/or in anv other
manner whatsoever, The said well-known and carlier
trade mark of the complainant merits protection trom
a third party’s act of ecyber piracy and/for
cybersquatting including that of the Respondent.

The Ceomplainant has submitted that the fame and
goodwill associates with the well-known and earlier

Lrade mark AROMA-ZONE is also made apparent by the

dudey Por bk
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1%
fact that a common law search for the Complainant’s
Lrade mark AROCMA-FONE on a popular search engine
www.google.com as on April 22, 2019 reflects owver
3,25,00,000 hits and more importantly, all the
results on the initial few search pages, pertain only
to the Complainant's ARDMA-Z0NE domain and brand
name. The Complainant has submitted acopy of the
first few pages of the scarch results as Annexuore-R,
The Complainant has submitted Lhat launched in 2000,
AROMA-ZONE was as a scientific blog dedicaled to
arcmatherapy and the virtues of essential oils,
pefore tTurning intoe a pioneer in e-commerce. The
Complainant has submilbted that AROCMA-ZONE is cne of
the first e-commerce websites to integrate secure
paymenl.. and iz a popular name in the field of
arcmatherapy. The domain name ABOMA-ZONE.COM i:s one

&=

of the most important commercial assets for Lhe
Complainant.

VI. Factual and Legal Grounds:

The Respondent’'s domain name is identical to a name,

trade mark or szervice mark in which the Complainant

has rights:

The Complainant has submitted that based upon

information and belief, the respondent registered the

Loy e B
3::1‘3?-} el 9
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A

Disputed Domain HName on November 13, 2018. An coXtract
ot the Databases where the creation date 15 ment.ioned
has been annexed by complainant.

The Complainant has submitted that the Dispul.ed
Oomain Name, AROMA-ZONE.IN, is identical Lo the well-
known and earlier trade mark AROMA-ZONE and domain
name  ARUMA-ZONE.COM of the Complainant inasmuch as
the trade mark AROMA-ZONE i= subsumed in its entirety
in the Disputed Domain Name. AROMA-ZONE is cnriched
in Lhe minds of the members of Lrade and public and
the same forms a prominent part of the Dispul.ed
Domain Name. The Complainanl has relied onEPSON
Europe BV v. M31 Internet Palma, S.L. Case No.D2005-
D604 (if the disputed domain name did not include the
trade mark EPSON, Its significance and importance
would have been completely different in Lhe SOnse
that if would not specifically relate to Complainant
©r 1ts products).

The Complainant has submitted that in addition, at
the Lime when the respondent regislered the Disputed
Domalin Name, the trade mark ARCMA YONE was alrecady
registered in India and owing to  the reasons
aforementioned, the same was liable to be protected

a8 a well-known trade mark as defined under section 7
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{1} {zg) of the Trade Marks Act, 1999, which merits
enhanced protection. The Bespondent cannot claim or
show any rights to the Disputed Domain Name thal arc
suparior to complainant’s rights, goodwill and
reputation in the well-known and earlier trade mark
AROMA-ZONE  as  has been established by way of
documentary evidence being filed wiLh the preseant
complaint,

The complainant has submitted that the tirst
condition, that raespondent’ s domain name is
identical/ wirtuvally identical to a name, trade mark
or service mark in which the complainant has rights,
83 per Paragraph 4 (i) of Lhe Policy, has been
satisfied,

The respondent has no rights or legitimate interest

in respect of the Digputed Domain Name:

The Complainant has submitted that 1L well-known and
earliaer Lrade mark ARCOMA-ZONE being highly
distinctive, there can be no plaunsible justification
for the adoption of the Disputed Domain MName. The
complainant has further submitted that such adoption
and use of the Disputed Domain Name creates a
likelihood of confusion and deception amongst the

F=

members of trade and public that the goods or

e _;_,‘:5{,-
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services from the website under tLhe Disputed Domain
Name originate from tLhe Complainant, which is not the
¢ase. The complainant has submitted that such
adoption and use of the Disputed Domain Wame is
likely Lo dilute the brand equiLy of Lhe well-knawn
and earlier trade mark AROMA-ZONE of the Complainant.
The Complainant has submitted that it is pertinent to
mention that Lhe respondent herein had ilzelf
appraoached Lhe complainant vide email dated MNovembear,
13, 2018 wherein the Bespondent made an offer te sell
the Disputed Domain Name to the Complainant. on the
pretext that the same will help the Complainant
increase traffic on its websile and protect. its brand
name. The Complainant has further submitted Lhat the
contents of Lhe email also make it clear Lhat the
Bespondent was fully aware af the Complainant’ s
business and propriety as well as the detail of
domzain names under ownership of Lhe Complainant., The
Complainant has submitted a copy of the redacted
version of the email correspondence has been annexed
by complainant as Annexure-3.

The Complainant has submitted that Lhe Respondent. is
not aftiliated with complainant in any way nor is the

Respondent licensed to use Lhe well-known and emarlier

)
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;
Crademark ARCMA AROMA-ZONK of the Complainant. The

Reapondent is net an authorized wvendor, supplier,
distributor or customer relations agent far
Complainant’s goods or service. The Complainant has
further submitted that the Respondents has never been
legitimately recognized as AROMA-ZONE, which forms an
imperative part of the Dispuled Domain Name. The
Complainant. has relied on Broadcom Corp. V. Ibecom
PLC. FA  FAQ411000361190 (finding no righls or
legitimate interests where there was nothing in Lhe
record Lo indicate that Bespondent was commonly known
by the domain name). The Complainant has relied on
lnec. . ¥i FAOD301000139720 (finding that the WHQ IS
information, and its failure to imply that Respondent
is commonly known by the disputed domain name, is a
factor in determining that policy 4{c) (ii) does nol
apply) . The Complainant has submitted copies of the
aforementioned orders as Annexure-T,

The Complainant has submitted that it is difficult Lo
conceive that the Respondent did not know of
Complainant's well-known and earlier trade mark
AROMA-ZONE when Respondent regislered the Disputed
Domain Name. The Manner illegal adoption and misusc

of the Complaint’s well-known and earlier trade mark,

~lh~thf1ﬁﬂ JJ&J”
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15 discussed further in ‘Clause C' below. The
Respondent is knowingly, with intent of commercial
gain, trying to mislead and divert the consumers for
Lhe Complainant to its websile, Further the
Respondent. has registered the Dispuled Domain MName
prima:ily. for the purpose of selling, renking or
otherwise Lransferring the domain name regislration
Lo the complainant for waluable consideration, The
Respondent merelv wants monetary gains from  such
adoption of domain name. Such adoption and use of the
Disputed Domain Name is likely to tarnish the well-
known and earlier trade mark of the Complainant.
Therefore, Lhe Respondent does nol. have and/or cannot
e permitted Lo own ar even he considered Lo have any
legitimate right or interest in thae Disputed Domain
Nazme as Lhe same has been registered to make unlawful
monetary gains.

The Complainant has submitted that accordingly, the
second condition, that the Respondent has no righls
or legitimate interests in respect of the Disputed
Domain Name, as per Paragraph 4 {ii) of the policy
has been satisfied.

The domain name(s) was registered and is being used

iz bad faith.

L‘.--?q-.-r b e J:ﬁg ’
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The Complainant has relied on the bad faith of Lhe
Respondent in registering the Disputed Domain MName
an be simply established form the fact that Lhe
Respondent has registered the Disputed Domain Name by
adopting the well-known and carlier trade mark AROMA-
ZONE of the Complainant in its entirely. The
Respondent’s illegitimale interest become [urtherl
discernible owing to the fact that Lhe Respondent had
itsell approached the Complainant wvia email offaring
Lo sell the Disputed Domain Name to the Complainant
on  the prelext that the same will help the
Complainant increase Lraffic on its website and
proteck its brand name. The Contents of Lhe
referenced email also make it clear that Lhe
Respondent was fully aware of the Complainant's
business and propriety as well as the details of
domain names under ownership of the Complainant. Tn
any case, the trade mark AROMA-ZONE of the
Complainant is sc well-known that it cannot be
considered that the Respondent was nob aware of the
Same dal the time of its adoption. The Complainant has
relicd on Vieteria's Secret Stores Brand Mgmt., Inc.
V. Michael Bach, FA 1426668 (Although Complainant has

nol submitted evidence indicating actwal knowledge by

anamrF*'Hﬁ“
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Respondent of its rights in the trade mark, Lhe Pancl
finds that, due to Lthe fame of Complainant” s
[VICTORIA'S SECRET] mark, Respondent had  actual
notice at the time of the domain name registration
and Lherefore registered the domain name in bad failh
under policy 4(a)(iii) and Amazon.comIne.V,Kurothov,
Case No.D2002-0516 [Respondent evidently is familiar
with the sphere of Internct-based commerce. In that
sphere Lhe Complainant’s trade mark AMAZONE.COM® is
50 well known, being practically a euphemism for an
Internat bookstore (among other things), that iL is
inconceivable Respondent was unawarce of the tLrade
mark, its connotations and its commercial
altractiveness). The complainant has annexed Copies
o0f the aforementicned orders as Annexure-T].

It is c¢lear from the submissions made hereinabove,
thal. the Respondent was well aware of the goodwill
and reputation of the Complainant’s well-known and
earlier trade mark AROMA~ZOME at the time of adoption
aof the Disputed Domain Name, and has registered the
same only for the purpose of selling, renting, or
ctherwise transferring the domain name registration

To the Complainant for valuable consideration.
LT “L"
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- The Complainant has relied on Entrepreneur Media,
Inc. V. Smith 279 F.3d 1135, 1148 (Where an alleged
infringer chooses a mark he knows to be similar to
another one ¢an infer an intent to confusa) and
Twitter, Inc. V. Ozkan, WIPO D2014-0469 (Under the
circumstances, the Penal dees not hesitate in ruling
that Respondent registered the disputed domain name
in bad faith. Complainant’s trade mark is famous, and
there are few conceivable good faith uses for the
disputed domain name by others. The Panel infers tﬁat
Respondent knew of Complainant’s trademarks Al
Respondent registered its confusingly similar domain
name in an attempt to draw Interneb users Lo its own
website) . The Complainant has relied onCross, Inc., V.
Chusgtz, FAQOTOG001002536 {finding bad faith where
Respondent’s use of Complainant®s mark in its domain
was “capitalizing on the illusicon ot direct
affiliation with Complainant’s business and goodwill;)
dnd Microsoft Corp. V. ABK et al., FAIZ11001473573
(Respondent is also disrupting Complainant’s business
by causing the public Lo associate Complainant’s
|sLc] with Respondent’s malware warnings, potentially
malicious download 1links, and survey/offer schemes

that contain no privacy policies and lack reliable
i,h 1_.1:”- "-Lll i
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canlact information) . The registration of Lhe
Disputed Domain Wame by the Respondent wilh actual
knowledge of Complainant’s rights is evidence of bad
faith registration.
The Complainant has submitted that tLhe adoption of
Lhe aforementioned Disputed Domain Name by the
Respondent is solely faor attracting online lLratfic
and then offering for sale. This only shows the
malafide intention of the Respondent to wrongfully
gain monetary benefits at the cost of the goodwill
and reputation of the Complainant’s well-known and
earlier trade mark AROMA-ZONE. Such acls conslbitute
misrepresentation te the members of trade and public,
with a wview to mislead them into believing thal. the
Respondent is affiliated with the Complainant. Such
acts are not only prejudicial to the rights of the
Complainant but also Lo the members of trade and
public,
The Complainant has submitted Lhat the activikies of
the Respondent rise to the level of =& bad faith
usurpation of Lhe recognition of fame of
Complainant’s well-known and earlier trade mark
ARUMA-ZONE teo improperly benefit the Respondant

financially, in wviolation of applicable trade mark

Lowgoy tov b
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and unfair competition laws. The Complainanl. has
submit.ted that these activities demonstrate bad faith
registration and use of the Disputed Domain Mame in
violation of the policy under paragraph 6 which
promulgates that bad faith can be found where there
is evidence of;

The Complainant has submitted that Circumslances
indicating that Respondent has registered or has
acquired the domain name primarily for the purpose of
selling, renting or otherwise transferring the domain
name registration to the Complainant who is the owner
of the trade mark or service mark or to a competi Lo
of the Complainant, for wvaluable consideration in
excess of Respondent’s documented out-ol-pocketl. costs
directly related to the domain name; or

The Complainant has submitted +that Respondent has
registered Lhe domain name in order to prevent name
in order to prevent the owner of the trade mark or
service from reflecting the mark in a corresponding
domain name, provided that Respondent has engaged in
& pattern of such conduct.

The complainant has prayed for the transter of the

domain name

Arbitral proceedingsLAWARD :

This arbitral proceeding commenced in accordance wilLh

IN Dispute Resolution Policy (INDRP) and rules framed

there under, i .
L a3
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The complainanl submitted his complaint. in tLhe
registry of NIXI against the respondent in respect to

Lhe respondent.*s Domain nams"wWWW . AROMA-ZONE . IN" .

I was appointed as Sole Arbitrator in the malter by

BIXT.

The complainant submitted the said complaint under In

Domain Mame Dispute Resalution Policy (INDRP).

A copy of complaint was senk to me by the NIXI for
arbitration in accordance with Disput.e Resolution
Policy (INDRP). The copy of the complaint. along with
Annexures/exhibits was forwarded to me and Lo the

respondent by .In Begistry of NIXI1.

The complainant has stated in his complaint that the
respondent has no legitimate right or interests in
the disputed domain name. The complainanlt. further
submitted that Lhe respondent”’ s Domain
name"WHW . AROMA-Z0NE . IN"  i= confusingly similar to
complainant’s highly successful internet sites AROMA-
Z0NE _COM, AROMA-ZONE . QRG. AROMAZONE. 2OM ., CH and
ARCMA-ZONE.FR collectivaely known as ‘ARCMA~-Z0NE’ |,

The complainant as such has prayed for an award in
the above matter for transfer of the domain name

YWWW . AROMA-ZONE . IN"in favour of the complainant. .,

On 04-06-201% 1 informed the respective parties Lo
the complaint, about my appointment as an arbitrator.
Accordingly, I called up on the parties to file their

counter/ reply and rejoinder with the SUpportive

document fevidenca . llai*
_I_MM’!‘“
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On 15-06-20191 again served notice and informed Lhe
respondent to submit his reply and deocumenls in his

suppork.
However,the respondent has neither submitted his
reply nor filed any documents in his suppeort.

[n the facts and circumsbtance stated above the award
is hereby passed ex parte on the merits of the

complaint and as per law of the land.

QPINION & FINDING:

The para no.4 of the IN Domain Dispute Resclution

Policy (INDERP) is as follows:-

TYPES OF DISPUTES

“Any person who considers Lhal a domeain
nameconflicts with this legitimate rights or
interest may file complaint to .IN Registry on
following premises:

Lh

1} the Registrant’s domain name is identical or
confusingly similar to a name, trademark or
service mark in which the complainant has
rights;

ii) the Registrant has no rights or legitimate

interests in respect of the domain name and

111} The Registrant's domain name has boon

registersad or is being used in bad faith.”

Loryy 1eu Ly
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The para no.6 of the IN Demain Dispute Resolution

Policy (IMDRP) is as follows:

EVIDENCE OF REGISTRATION AND USE OF DOMATN NAME IN

BAD FAITH

The following circumstances, in particular but
wilhout limitation, if found by the Arbitrator Lo
be present, shall be evidenoe of Lhe
reglstration and use of a domain name in had
faith:

v

i) Circumstances indicating that the Regislrant
has registered or acquired the demain name
primarily for the purpase of selling, renLing,
or otherwise transferring the domain name
registration to the complainant, who bears the
name or is the owner of rhe lLrademark or
service mark, ar to a competitor of that
complainant, for wvaluable consideration in
excess of the Registrant’'s documented out of
pocket costs directly related to the domain

name; or

1i) the Registrant has registered the domain name
in order to prevent Lhe owner of Lhe trademark
or service mark from reflecting the mark in a

[ Lyl
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corresponding domain name, provided that

Begistrant has engaged in a pattern

conductl; or

ii) by using the domain name, the Registrant

intentionally attempted to attract

users to the Registrant's website or

online location, by creating a likelihocd

T 1

the

ot such
has
Internct
other

ot

confusion wikh the complainant’s name or mark

as to the source, sponsorship, alfiliaticon,
endorsement of the Registrant’s website

location or of a product or service on

Registrant’s websile or location.”

The para no.7 of the IN Domain Dispute Resolution

Policy (INDRP) is as follows:-

ar

or

the

REGISTRANT'S RIGHTS TO AND LEGITIMATE INTERESTS IN

THE DCOMAIN HAME

Any of the following circumstances, in particular

but without limitation, if found by the Arbitralor

to be proved based on its evaluation of all

evidence presented, shall demonstrate the

Registrant’s righls to or legitimalLe interest= in

Lhe domain name for the purpose of paragraph

0 % 2
Lamgpy P Lkal
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“i) before any notice to the Registrant of the
dispute, the Registrant’s use af; or
demonstrable preparations to use, Lhe domain
name ©r a name corresponding to the domain
name in connection with a bonafide cffering of

goods or services;

ii) the EBegistrants ([(as an indiwvidual, business,
or other crganization) has beoen commonly known
by the domain name, even 1f the Begistrant has
acquired no trademark or service mark rights:
or

iii) the Registrant is making a legibtimale non-
commercial or fair use of the domain name,
without intent for commercial galin to
misleadingly divert consumers or to tarnish
the trademark or service mark at issue.”

The other fact, which is to be dealt with before

going inko merit is, that, as to whelLher, Lhe cases

decided by WIPO- Administrate Panel could be
considered, while deciding Lhe present controversy.

Moreover these cases throw light upon various

important aspecls of conbroversy. As such they would

be considered, while deciding the present
,L.\L)L
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conLroversy, in so far as they do not conflict with

THDEE.
B. OPINION AND FINDINGS ON MERITS
2) Whether the domain name is identical or confusingly

similar to a trademark in which cﬂmplainant has

right.

I+ has been held in 1ndian decision M/s Satyam
Infoway Ltd. Vs. M/=s Siftynet Solution (F) Ltd. JT.
2004 {5) sC 541, that Domain rnams has all
characteristics of trademark- As such principles
applicable to trademark are applicable to domain
names also. In the said case the woras, “oity' &
‘5iffy’ were held te be phonetically similar and
addition of work ‘net’ in one of them would nol ma ke

them dissimilar.

I+ is held in Lhe above referred case, that in modern
times domain name is accessible by all internel 1sSers
and thus there is need to maintain ik as an axclusive
symbol. Lt is also held thal it can Lead to
confusion of source or il may lead a user to a

service, which he is nol secarching.

Thus conclusion is that domain name and trademark,

which may be used in different manner and differenl

.ikﬁﬂf'wh“;}£
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business or field, or sphere can sLill bhe confusingly

similar or identical.

Thus the conclusion is that the domain name of the
respaondent is identical and confusingly similar Lo

the trademark of complainant.

Mow Lhe ather important aspecl that needs
consideration is, as Lo whether the camplainant has
right in the trademark. It is important to mention
here that as per the claim of the complainant Lhe
respondent has no trademark right on the said domain

Iame: .

This principle is settled in many above Tndian case
and referred cases JT 2004(5) SC 541 and 2004 (5) =CC
287. The complainant has made submission that he has
legitimate trademark in India, he is using trademark

for many years.

Thus the conclusion is that the domain npame
“WWW. AROMA-ZONE . IN"i s identica and confusingly
similar to the trademark of complainant 'AROMA-ZONE'
and the complainant has established that he has right

in the trademark. lfl“
‘HbE_,1].G}EI
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B) Whether the respondent has ne right or

legitimate interest in the domain name got registered

him:

It is pertinent to mention here that paragraph 4 (ii)

of INDRP is Lo be read with paragraph no.7.

Az already slLated that paragraph 4 (ii) and 7 of
INDRF are to be read together. Their combined effect
15 that, onus to prove the ingredients of these paras
is prima facie on complainant. The onus is not very
weak and prima facie, but it heavily shifts on
respondent. Respondent can discharge the onus by
direct congest and positive evidence which are in his
special knowledge and power. The complainant has made
positive assertions that respondant has no legitimate
right in domain name and the respondent has no
trademark on the domain name. The complainant has
made positive assertions regarding the Tlact that
respondent has got registered the disputed domain
name in the .IN Registry for which the respondent has
ne right or trademark. As such in above circumstance
it is clear that the complainant has prima facie
discharged the initial onus cast upen him by wvirtue
of paragraph 4(ii) and 7 of INDRP. Hiﬁ
h-i.'.u"' L
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The respondent on other hand has not come forward in
spite of repsated noLtices Lo file any reply / couanter

-
i

or Lo provide any positive, cogenl. and specific
evidence thal it is known or recognized by domain

name. The respondent has neither put forth and has

nor provided such evidence.

Thus the conclusion is that respondent has no right

or legitimate interesl in the domain name.

Whather the respondent's domain nama has been

registered or is being used in bad faith:

It i3 to be scen as to wheLher the domain name has
been got registered in bad faith. The paragraph no.4
(iii) and 6 are relevant and as already stated, the
onus is primarily upon complainant.

Keeping in view above facts and circumstancesand Lhao
case laws relied upon by the complainant it is thus
clear that the respondent has regislered the dispuled
domain name and in spite of notices, he has neither
come forward to submit any response to Lhe complaint

of the complainant nor has provided any ecvidence in

its supportl. ‘3 War L‘J\'\
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Thus the conclusion is that the raspondent has  gol

registered his domain name WHWW . AROMA-ZONE . IN"1n bad

faith.

RELIEF

The domain name of the respondent 15 identical and
confusingly similar to +rademark of complainant. The
respondent alsoc does not have right or legit.imal.c
interest in the domain name. e has agot A1t
reglstered in bad faith; as apyecch he is not entinled
to retain . the domain name. The complainant 1S
entitled o transfer of domain nAame WHAW , AROMA—~
ZONE.IN"to  him, a5 complainant has established
bonafide rights in trademark as per law discussed
above. Hence 1 direct. that the pomain name  be

transferred to the complainant. Dy registcy.
No order as to CcOSTS- 7!'
- P

)

Dalhi (Sanjay singh)
Date: 12-08-201%. Arbitrator



