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That the complainant has filed a complaint in |IN
REGISTRY OF NIXI against the respondent in
respect to respondent's domain name

"www.huawei.in

That the complainant has filed the said
complaint under in domain name Dispute
Resolution Policy (INDRP).

That the copy of the complainant and its
Annexures were supplied to the respondent.

That the respondent had sought extension of time
to file his <counter and documents. His time to
file the <counter and documents was extended by
10 days. The respondent filed his counter and
documents in the extended time.

That the <complainant was granted time to file

the rejoinder and written arguments iif any. The
complainant did not file any rejoinder and
written arguments. The respondent has filed one
page written arguments. Thus the record before

the Arbitrator consists of the complaint and

documents filed by him AND the counter,
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documents and the one page written arguments
filed by the respondent.

That the complainant has stated in its compl aint

t hat Huawei Technologies Co. Ltd., is a |limted
company.

That the domai n name "www. huawei .in" was
regi stered by the respondent in June 06. It is
further st at ed by t he compl ai nant in hi s
complaint that, it is one of the world's |eading
net wor ki ng and tel ecommuni cati ons equi pment
manuf acturer and supplier. It provides fixed
net wor k, mobi |l e net wor k, dat a communi cati on,
optical net wor k, sof t war e services and
termi nal s, i ncluding modems, rangi ng from
switching, integrated access network, NGN, xDSL,
optical transport, intelligent net wor k, GSM,

GPRS, EDGE, W CDMA, CDMA2000, a full series of
routers and LAN switches and videoconferencing
termi nal s to ot her key tel ecom technol ogy
fields. It is stated that the Complainant also
manuf actures mobile phones.

That it is also stated by the complainant in its
compl ai nt that "Huawei " (the compl ainant) was
found by Ren Zhengfei in 1988, as a small

di stributor of imported PBX products. By 1989,



Huawei started devel oping and later on marketing
its own PBX. It i's st ated t hat after
accumul ating knowl edge and resource on PBX

busi ness, Huawei achieved its first breakthrough

into mai nstream telecommunication mar ket in
1993, by I aunching C&C08 di gital tel ephone
switch, which had a switching capacity of over
10K circuits. Huawei ' s switches wer e first

deployed only in small <cities and rural areas.

It eventually gained market share and made its

way into major city switch offices and toll
service. I n 1994, Huawei establi shed | ong
di stance transm ssion equi pment busi ness,

| aunched its own HONET integrated access network
and SDH product line. In 1996, Huawei captured
its first overseas contract, providing fixed-
line network products to Hongkong's Hutchison-
Whampoa. Lat er, in 1997 Huawei released its GSM
product and eventually expanded to offer CDMA

and UMTS. After 2001, Huawei increased its speed

of expanding into overseas market. By 2004, its
overseas sal es had sur passed t hat of the
domestic market. Huawei has a joint venture with
Si emens for devel oping TD-SCDMA products. I'n

2003, Huawei entered into a joint venture name,
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"Huawei -3Com", with 3Com for internet Protocol
based routers and switches. Huawei eventually
sold its 49% stake to 3Com in 2C07 for $US 882
mllion. A copy of the Enterprise Legal Person
Busi ness License of +the Complainant is annexed

with the complaint as Annexure C.

The compl ai nant has al so st at ed in hi s
compl ai nant that its products are marketed and
sold in over 100 countries, i ncluding |India,
Brazil, Par aguay, The United States, Ger many,

France, United Kingdom  Spain, The Netherlands,
Italy, Si ngapore, Argenti na, Nepal , Paki st an,
Chi l e, I rel and, Australia and the Philippines.
The complainant has a huge customer base which
spreads across the globe in several countries.
Some of the key ~customers of the Compl ainant
include Oi, Hola Paraguay, China Telecom  China
Mobil e, China Netcom, China Unicom BT, Carphone
War ehouse ( UK) , Tiscal i ( UK) , Opal , BSNL
(I'ndia), Cricket Communications(USA), KPN, 02,
Or ange, Gl obe Tel ecom, Vodaf one, Tel ef oni ca,
Tel fort, SingTel, St ar Hub, Hut chsi on Tel ecom,
Total Perpherals Group, Ufone (Pakistan), Nepal
Tel ecom (Nepal). Further, the complainant's 3G

equi pment has been commercially deployed in the
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UAE, Hongkong, Mal aysi a, Mauri tius and the
Net her| ands.

That the compl ainant has also stated that the

compl ai nant' s gl obal contract sal e for 2006
reached usD11 billion (a 34% increase from
2005) , 65% of which comes from overseas market.

The compl ai nant has now become a |eading vendor
in the industry and one of the few vendors in

the world to provide end to end 3G solutions.

Further, Vodaf one awar eded the compl ai nant
Gl obal Supplier Awar d for out standi ng
performance in June 2007. The compl ai nant has

spent a huge amount of money on the promotion

and advertisement of its services and products
under the trade/service name/ mark "Huawei" since
its adoption and use. A statement of t he

promoti onal and advertising expenditure incurred
by the complainant in the recent past along with
a few advertisements released by the compl ainant
annexed to the compl ai nt as Annexur e D
(Collectively).

That the complainant has also stated that the
profile and popul arity of t he Compl ai nant
company wunder the trade / service name [/ mark

"Huawei ", has been continuously increasing since
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the date of adoption and use of the mark. At
present, the Complainant's trade name/mark is a
name to reckon with and has acquired enormous
good will in India and many other countries. It
is submitted by complainant t hat the Huawei
mar k/ brand mark, due to its extensive use,
advertisements, publicity and awar eness
t hroughout the world, has acquired the status of
a WELL KNOWN TRADE MARK Under Section 2(1) (zg)
of the Trade Mar ks  Act, 1999. The sai d
mar k/ name qualifies all tests for the well-known
status of a mark wunder section 11 (6) of the
Act , whi ch includes consi derations l'i ke

knowl edge or recognition among relevant section

of publi c, duration, ext ent and geographical
area of use, promotion and publicity of mark
etc. It is further submtted by the compl ainant

that the mark/brand Huawei also falls wunder the
category of a famous mark as provided by Article
6bis of the Paris Convention.

That the complainant has further stated that it
considers its trade /service name/ mark, HUAWEI,
an important and an extremely valuable asset and
thus in order to protect the same, has obtained

numerous trade mark registrations in different

@
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countries including India, for the said mark. A
copy of the trade mark registration certificate
for t he mar k "HUAWEI ' obt ai ned by t he
Compl ainant in India is annexed to the compl aint
as Annexur e E. Copi es of trade mar k

registrations for the said mark obtained by the

Compl ai nant in Chi na are annexed wi th t he
Compl aint as Annexure F (Collectively), Furt her,
a list detailing out world wde: regi strations
obt ai ned by the Compl ai nant for the mar k
" HUI AWEI'' is annexed to t he compl ai nt as
Annexur e G

That it is also mentioned in the complaint that
the name/ mark Huawei is distinctive, uni que and
an invented mark. A mere mention of the said
name/ mark establishes an identity and connection
wi t h t he Compl ai nant and none el se. The
Compl ai nant owns all the rights in the said name
which is its "Trade Mark" & "Service Mark". The
use of the said name either as a mark, name,
domain name, or in any other form whatsoever
constitutes infringement and passing off and is
a violation of the Complainant's rights in the
said mark. Further, the use of the disputed

domai n name by t he Respondent amounts to
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m srepresentation and the Respondent by doing so
is indulging in unfair competition.

That the complainant has also mentioned that the
website/domain name of t he compl ai nant

www. huawei .com 1is comprehensive guide to the

busi ness activities of t he Compl ai nant .
Furt her, the said website provi des cont act
details of the Compl ainant. A print out of the
Home Page of t he Compl ai nant' s website
www. huawei .com is annexed with compl ai nt as

Annexure H, which was registered in year 2000.

It is also stated in complainant that domain
name www. huawei.in. is registered in the name of
respondent of Neteye Information Technology. |Its

evident from the glaring fact that the disputed
domai n name, is the verbatim duplication of the
Compl ai nant's domain name and has been put up

for sale.

That its also stated by the complainant that the
domai n name of respondent is identical or
confusingly simlar to the trade mark or service

mark in which the Complainant has rights. Domain

name used by the Respondent 1is identical to the
corporate name of the Complainant. It is stated
by complainant that the malafide intention of
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17.

the respondent is evident from the fact that not
even a single letter differs bet ween the

di sputed domain name and the corporate name of

the compl ai nant. Respondent is a prima facie
case of cyber squatting and trade/ service,
mar k/ name infringement. The use of the said name

either as a mark, name, domain name, or in any
ot her form whatsoever, constitutes violation of
the Compl ainant's rights.

That the compl ai nant has also stated 1in the

compl ai nant that the Respondent has no rights or

legitimate interests in respect of the domain
name. The Respondent, apparently, is in the
busi ness of hol ding domain names and selling
them

That it is also stated by the complainant in its
compl ai nt t hat the fact t hat the Respondent
regi stered the disputed domain name sSix years
after the registration of the Compl ai nant' s

domai n name www. huawei . com, is a prima facie

evidence of malafide intentions and bad faith. A
print out of the Whoi s record of the

compl ai nant' s domai n name www. huawei . com i's

annexed with complaint as Annexure J.

&
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That it is also stated by the complainant that
the respondent is not running any website on the
di sputed domain name and if any website is
offered with dispute domain name, it wouldn't
cause misrepresentation and also damage to the
reputation of the compl ainant.

That the compl ainant has sought the transfer of
the di sput ed domai n name of the respondent
"huawei .in" to it.

That the respondent has filed his counter with

annexxures. It is stated by respondent that the
compl ai nant did not apply for domai n name
"huawei .in" during the sunrise policy of the in

regi stry and on opening of registry for general
public on 16.02.05. It is further stated by the
respondent t hat he got registered his domain
name in June 2006 after waiting fcr more than an
year .

That respondent has further stated that he does
not use country code domai n name of t he
wor | dwi de website.

That respondent has al so st at ed t hat the
compl ai nant (Ms Huawei Technol ogi es Co. Ltd)

regi stered the domain "huawei.com' and the trade

mar k "huawei ", but that does not mean that they

o,

B


http://huawei.com

23.

24.

have the rights in all other TLDs which contain
"huawei "
That it's also stated by the respondent that the

compl ai nant (Ms Huawei Technol ogi es Co. Ltd)

has not given any evidence to indicate that the

domain name "huawei.in" has been registered and
is being used in bad faith. It is stated by
respondent t hat he got regi stered "huawei.in"

since 03 June 2006 08:55:20 UTC and had paid for

"huawei .in at the time of registration. He has

also stated that he also pays for renewal of

domain name "huawei.in

That it also stated by the respondent that he

did not regi stered or used domai n name
"huawei .in" in bad faith. He has also stated
t hat he does not want to sell, or ot herwi se

transfer the domain name registration to the

compl ai nant or to t he competitor of the
compl ai nant . He has further stated that he
never cont act ed t he compl ai nant or the
competitor of the compl ainant, for the sale of
the domain name. He has also stated that he

does not want to di srupt t he compl ai nant' s

busi ness.

(11)
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That respondent has also stated in the counter

t hat he does not want to use "huawei.in" to
attract, i nternet users to his web site for
commercial gain. He has further stated that he

does not want to wuse domain name for <creating
confusion with the complainant's mark. He has
stated by the respondent that he got the domain

name "huawei .in registered for hi s personal
interest and that he wants to make a legitimate
non commercial wuse of the site and domain name.

He has stated that because of the busy work, he

has no time to create the website, whi ch wuses
domain name "huawei.in"
That I have gone through the entire record

pl aced before me by the parties.

That t he respondent has not chal l enged t he
Aut hority of Mr . Rodney D. Ryder to file the
compl aint on behalf of the compl ainant. Thus the
compl ai nt filed by the compl ai nant is
mai nt ai nabl e.

That the complainant has made submi ssions that

the domain name of the respondent wwhuawei.in is

i dentical and confusing simlar to the Trade
mark or service mark in which it has got rights.

The compl ai nant has made averments that it is in

(@}
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the busi ness of Net wor ki ng and Tel e
communi cation business since 1989 and now it is
one of the worlds |[|eading Networking and Tele
communi cati ons company. It is also submtted by
the compl ainant that its products are marketed

and sold in over 100 countries across the world,

whi ch include India and China. It is al so
submitted by t he compl ai nant t hat it has
coll abor at ed wi t h reput ed compani es. The
compl ai nant has further submitted t hat its

gl obal contract sails for 2006 reach USD 11
billion, 65% of which comes from overseas market
and Voda Phone awarded to it the gl obal supplier
award, for outstanding performance in June 2007

The compl ai nant has also filed statement of
promoti onal and advertising expenditure incurred
by it as Annexure D. The compl ainat has also

stated that its mark Huawei has acquired status

of well known Trade mark under section 2 (1)(Z9)
of Trade mark of 1999. The said mark also
gualifies all test for the well known status of
a mark wunder section 11(6) of the Act, due to

its extensive use advertisement publicity and
awar e ness t hrough out the wor | d. The

compl ai nant has also stated that its mark also

—
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falls wunder categories of famous mark provided

by article ©6bis of the Paris <convention. The
compl anat has al so submitted t hat it has
obtained numerous Trade marks registration in

di fferent countries including India for its said

mar K. The compl ai nant has annexed Trade mark
registration certification of India as Annexure
E. It has also filed registration certification
of its mark in china as Annexure F. It has also

filed details of its world wide registrations of
mark as Annexure G The compl ai nant has also
subm tted that its mark HUAWEI is distinctted

uni que and invented mark and its mere mentioned

establishes, the identity and connection with
compl ai nant and with none else. The compl ainant
has stated that it owns the right in the said
mar Kk, Trade mar k and service mar k. The
compl ai nant has also submitted that it had got

registered its domain name www, huawei .com in year

2000 and has filed Annexure H in respect

t her eof .

The respondent has submtted that the compl ainant

did not get regi stered t he domai n name

"huawei .in during the sunrise policy and when

)
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t he gener al registration was opened on
16.02. 2005. It is further submitted by t he
respondent that he got registered the domain name

on 03.06.06 after waiting for more than one year.

The respondent has further st ar ed t hat t he
compl ai nant got registered its domai n name
"huawei .com" and Trade mark "Huawei", but that
does not mean that, it has rights in all' other

TLDS which contains "Huawei

The compl ai nant has made detail ed submi ssi ons
regarding its rights and interest in its mark,
service mark and Trade mark. The compl ai nant has
also filed supporting evidence 1in the form of
Annexure D to Annexure H. The respondent has not
specifically di sput ed and denied the detail ed
submi ssions and supporting evidence of t he
compl ai nant . The respondent has al so not
controverted the detail ed submi ssi ons and the
evidence of the complainant, by his own evidence

Mor eover the submi ssi ons and evidence of the
compl ai nant are not only detail ed but are
convincing. The respondent has only stated that
by registering the domain name and trade mark,

the compl ai nant does not have right in all other

(;——*‘]
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TLDS which contains "Huawei". He has also stated

that the complainant did not get the domain name

"Huawei .in" registered during sunrise policy or
opening of registration. The submi ssions of the
respondent can not be accepted in view  of
uncontroverted and detail ed submi ssi ons and
evidence of the complainant. As such | hold that

the compl ai nant has got right and interest in the

mar k, trade mark and service mark "Huawei

The compl ainant has further submtted that domain

name of respondent wwv huawei .in* is identical or

confusing simlar to the trade mark and service
mar k  of t he compl ai nant . The compl ai nant has
subm tted that the disputed domain name does not
differ from its corporate name. The compl ai nant
has also submtted that mere omi ssion of one
letter of mark has no effect on the determ nation
of confusing simlarity between a trade mark and
domain name. The complianant has also submitted
that top level of domain name may be disregarded
whi | e determi ning, as to whet her it i's
identically or confusingly simlar to the trade
mar k. The compl ai nat has relied wupon |judgement

cited as Reuters Ltd. Vs. Gl obal Net 2000 Inc.
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(W PO Case No. D2000-0441), Altavista Company Vs.
Gr andt ot al Fi nance Ltd. (W PO Case No. D2000-
0848), Playboy Enterprises Vs. Movie Name Company
(W PO Case No. D2001-1201) Magnum Piering Inc Vs.
The Mudj ackers and Garwood S. WIlson (WPO case
No. D2000- 1525) and Rollerblade Inc. Vs. Chris
Mc Gr ady (W PO Case No. D2000-0429). The
compl ai nant has also submitted that the use of
its mark, service mark or domain name in any
other form, constitutes violation of complainant

rights in it.

The respondent has not specifically controverted
t he above submi ssi ons and judgements of t he
compl ai nant . The respondent has avoi ded t he
specific reply to the submissions made by the
compl ai nant and judgment relied upon by t he
compl ai nant. Thus it is clear that the respondent
has not seriously challenged the averment of the
compl ai nant that domain name of the respondent is
confusingly simlar and identical to its trade
mar k, service mark and corporate name "Huawei"

More over the compl ainant has extensively used

its mark world vide for very long time and has

spent huge expenditure on its business, publicity

(>
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and adverti sement. Thi s i's cl ear from t he

di scussion in the para 28 of this Award. Thus the

compl ai nant has acquired distinct identity with
mark "Huawei" and it can be confused with domain
name or mark containing "Huawei". Mor eover when

compl ai nant and respondent are in the business of

I nformati on Technol ogy and Net wor ki ng and
Tel ecommuni cati ons. As such [ hold that the
domain name  of the respondent "Huawei .in" is
identical or confusingly simlar to the trade

mar k or service mark of the complainant "Huawei"
The compl ai nant has al so submi tted t hat
respondent has no rights or Jlegitimate interest
in respect of domain name. The compl ainant has
subm tted that the respondent is not running any

website on its domain name ww huawei.in and is not

doing any business on it. The compl ai nant has
submitted t hat respondent do not have any
bonafide interest in offering goods and services
through domain name. The compl ai nant has also
stated that the respondent has not Ilegitimately
used the disputed domain name. The compl ai nant
has relied wupon the judgements cited Gerber
Products Company Vs. LaPorte Holdings (WPO case

No. D2005-1277), Aria Foods Amba Vs. Jucco
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Hol di ngs (W PO case No. D2006 - 0409 and Bits &
pi eces I nc. Vs. LaPorte Hol dings (WPO Case

No. D2006-0244) .

The respondent has submitted that he has got
rights in his domain name "Huawei.in", as he got
it registered for his personal interest, and he
wants to make a l|legitimate non commercial site
with it. The respondent has also stated that due

to busy work he had no time to create website.

The respondent has not produced any evidence to
controvert the submi ssions of the compl ai nant
that the respondent has no rights or interest in
domain name. He has also not filed any judgement

to controvert the judgments relied wupon by the

compl ai nant . The respondent has also not filed
any evidence about his right in domain name.
Only evidence is hi s registration of domai n
name, which is not sufficient. Rat her it is

evi dent that the respondent has neither used the
domain name for any website or business and nor
he has made any preparations in this regard. The
respondent has not shown any real intentions to

bonafidely use his domain name. As such in the

(19
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aforesaid facts and circumstances | hold that
the respondent has no rights and legitimate

interest in his domain name.

The compl ai nant has al so stated t hat the
respondent has got regi stered and used t he
domai n name "huawei .in" in bad faith. The

compl ai nant has submitted that the respondent
registered his domain name 6 years after the
registration of the complainant's domain name

www. huawei . com, is a prima facie evidence of

mal afi de intentions and bad faith. A print out
of the Whois record of the complainant's domain

name ww huawei.in is filed as Annexure J.

The compl ai nant has also submitted that the
respondent may be able to represent itself as
the complainant or its authorized representative
t hrough his domain name or by activating a
website. The compl ainant has also stated that it
can cause damaged to the third party by entering
into transactions or contracts. The compl ainant
has al so submitted t hat the respondent can

transfer or sel | the domai n name to some

20
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competitor of the complainant, who may damage

the goodwi Il and reputation of the compl ai nant.

The respondent has merely made submi ssions that
he did not used or registered domain name in bad
faith and never want to sell, rent or transfer
it to complainant or its competitor. He has also
subm tted that he never wants to use domain name
for commercial gain. The respondent has not made
any serious efforts to challenge the subm ssions
of the compl ainant, by giving congent reasoning
or by giving any evidence of his bonafide use of
his domain name or his intentions to use it. As
such in view of the above | hol d that the
respondent has got registered his domain name in

bad faith, for its mal afi de use.

[ therefore hereby direct IN REGI STRY NI XI to
transfer the domai n name "Huawei .in" to the
compl ai nant . The parties will bear their respective

cost of the Arbitration proceedings.

Del hi :

1A/
Date: 20.02. 08 Rajeev ~-8ingh Chauhan
(Sole Arbitrator)



