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BEFORE THE ARBITRAL TRIBUNAL
V.P.PATHAK
SOLE ARBITRATOR

ARBITRAL AWARD

DISPUTED DOMAIN NAME: WWW.SAPTRAININGINSTITUEDELH|.|N

IN THE MATTER OF INDRP CASE NUMBER 1411/2021

IN REGISTRY(NATIONAL INTERNET EXCHANGE OF INDIA)

Sap Se
Dietmarr-Hopp-Allee 16
69190 Waldorf,
Germany

....COMPLAINT
AND

Saptraining

SysaAppPro

1 DDA Market, Community Centre
Naraina Vihar,

New Delhi- 110028

India

....RESPONDENT

V. P-PATHAK
V/P‘P H.d. S

Former Judge
Sole Arbitrator



AWARD

1. The present domain name dispute relates to the registration of the

domain name www.saptraininginstituedelhi.in in favor of the Respondent.

. The Complainant has filed the instant Complaint challenging the
registration of the domain name “saptraininginstituedelhi.in" in favor of
the Respondent. Pursuant to the “in" Domain Name Dispute Resolution
Policy {INDRP) and the rules framed there under, the Complainant has
preferred this arbitration for raising this dispute for reprisal of its
grievances.

 The Declaration of impartiality and acceptance was sent by the Tribunal on
08.07.2021 and with that | gave my consent, to adjudicate the instant domain
name dispute. | was handed over the Complaint on 12.07.2021 and
accordingly as per Rule 5 of the INDRP Rules | issued notice on the same day
i.e., on 12.07.2021 calling upon the Respondent to file its reply on the
cémplaint within fifteen days from the date of receipt of the notice and
rejoinder within fifteen days thereafter.

_ Rule 2 of INDRP Rules of Procedure provides for communication/services of
Complaint. In accordance with this rule, the Respondent was sent the
Complaint on the email shown in the domain name registration data in .IN
Registry’s WHOIS database, by the Complainant on 22.07.2021, which has not
returned so far.

. Complainant has also sent a hard copy of the Complaint to the Respondent on
13.07.2021, receipt of which is in record with the Tribunal. But, no reply was
filed by the Respondent. Adding to that, the Complainant had sent an email to

the Tribunal stating that the hard copy of the Complaint sent to the

V, P. PATHAK
PETHS.
Former Judge

Sole Arbitrator



Respondent was not received as the address was not located as it is

incomplete. When the courier service tried to call on the number given it was
not reachable. Hence, the delivery of the hard copy of the Complaint t0 the
Respondent has not been done.

6. However, since the Complainant has been served through oné of the modes

as specified in Rule 2 (above mentioned), |am of the view that the service
of the Complaint upon the Respondent is complied with.

7. Since, there has been no response from the Respondents t0 the Complaint, SO
according to Rule 12 of INDRP Rules of Procedure which states about default

of parties wherein it is clearly mentioned that:

“In the event of any party breaches the provisions of INDRP rules and/or
directions of the Arbitrator, the matter can be decided ex-parte by the

Arbitrator and such arbitral award shall be binding in accordance to law.”

8. Further, Section 25 of the Arbitration Act, 1996 says that the Arbitrator may
pass ex-parte in the absence of any of the parties to Arbitration. It is also the
duty of the Arbitrator to inform the parties concerned about his intention to
proceed with the case ex-parte.

9. Order Vil Rule 10 of CPC also authorizes the arbitrator to pronounce
judgment against the Respondent or to make such an order in relation to the
Complaint as it thinks fit in the event, the Respondent fails to file its reply to
the Complaint in the prescribed period of time as fixed.

10.Following are some of the cases in which the court has allowed ex-parte, when
either of the parties have not responded to the Tribunals notice:

e SARASWATHI CHEMICALS v. BALMER LAWRIE & CO. LIMITED. 2011 (3)
TM™MI 1759 MADRAS HIGH COURT: it was held that the Arbitrator has to

V. P. PATHAK
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proceed with the reference ata

inform the parties that he intends to
ill a

party attends or not. If st

specified time and place , whether that
r is at liberty to proceed

party does not attend, then only the Arbitrato
ex-parte against him.

NAGASRINIVASULU . GLADA FINANCE LTD. 2008
s held that where a party di

(11) T™MI 724

d not appear

MADRAS HIGH COURT: it wa
r in the

on the adjourned date in spite of a note by the Arbitrato

oes not appear on the appointed

minutes of hearing that if the party d

date and time, the hearing would proceed ex-parte and no separate

notice is given, the ex-parte award in such a case is legal.

P.S. OBEROI v. ORISSA FOREST CORPORATION LTD. 1982 (3) TMI 275-

ORISSA HIGH COURT: has held that when from the conduct of the

objectors to an award, it is abundantly clear that they had no intention

of appearing before the arbitrators, the arbitrators are justified in

proceeding ex-parte.
DAISY TRADING CORPORATION V. UNION OF IND
OURT: it was held that where the Arbitrator had

|A 2001 (10) T™MI

1183- DELHI HIGH C

allowed a period of three weeks to the appellant to file its

counterclaim and reply to the claim statement of the Respondent,

then it was the bounden duty of the Arbitrator to have ascertained the

date on which service had been effected on the appellant before

taking steps to proceed ex-parte.

STATE OF U.P V. COMBINED CHEMICALS CO. (PO LTD. 2011 (1) T™MI

1527- SUPREME COURT: it was held that where th
und that he had filed an appeal against the

e appellant sought

adjournment on the gro
n of maintainability of petition,

y. P. PATHAK
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the arbitrator granted adjournment but the appellant failed to obtain

stay order from the appellant court and continued to abstain from the

arbitral proceedings, the arbitrator was justified in proceeding
ex-parte against such a party.

11.In the above situation when the Respondent has not responded even after

lapse of stipulated period for filing their counter, even though an order was

again passed on 28.07.2021 that the case will now proceed ex-parte and an

award will be passed. Rule 6 of the INDRP Rules also states that an Arbitrator

has to be impartial and independent therefore, | accordingly proceed to pass

the award on merit.

CONTENTIONS:

12.Since the Respondent has proceeded ex-parte, | shall deal with the contention

of the Complainant. The Complaint has been filed for transfer of the disputed

domain namewww.saptraininginstituedelhi.in, which was registered by the

Respondent.

13.Primarily, the assertion of the Complainant in its Complaint is that the

disputed domain name is identical and similar to the trademark of SAP. The

Complainant in its Complaint has stated that it is a company organized and

existing under the laws of Germany, with its Corporate Headquarters located

Hopp-Allee 16, 69190 Walldorf, Germany.

the Complainant, during the course of over four decades,

at Dietmar-

14.Founded in 1972,

has evolved from a small, regional enterprise into the market leader in

enterprise application software, business analytics and mobile solutions.

Mast? PATHAK
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p application software

4l primary aim of the Complainant has been to develo

" products for real time business processing efforts.

16.The Complainant is recognized as the global
collaborative, inter-enterprise business solutions for all types of industries
and for every major market. It is the market leader in products for business

me analysis.

hnology leader for real ti
h three thousand 2

103,142 ( One lak

analysis and a tec
nd oné

17.The Complainant employs
hundred and forty two only) people of more than 145 nationalities 85 on

March 31, 2021.
s in more than 180 countries

18.It serves more than 400,000 customer
worldwide to operate profitably, adapt continuously, and grow sustainably.
In India, the Complainant has over 3,000 (Three Thousand) customers. The
Complainant’s customers include 92% of the Forbes Global 2000 companies.
The Complainant actively uses its name internationally as is apparent from

its dedicated website www.sap.com. The
e and the New York Stoc

Complainant is listed on both the

k Exchange under the ticker

Frankfurt stock Exchang

symbol “«gAP” A copy of SAP Global Corporate Fact Sheet dated April 22,

2021, is enclosed as EXHIBIT 2.

19.The Complainant provides various end-to-end software application solutions

to its customers. One such application solution is SAP Business Suite, which
processes. SAP Business Suite is based on

optimizes all business-critical

Complainant’s technology platform called NetWeaver and has five

components.

20.With more than 48 years of experience, the Complainant’s market-leading

SAP ERP softwareé is a proven, trusted foundation, which serves large as well

n 25 different industrial sectors.

V. B PATH
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e complainant’s ERP software has assumed extreme importance

| worldwide with emphasi g and extremely efficient

s being drastic cost cuttin

f available resources.

utilization O
re not

22,T|-'1e software products of the Complainant such as Business Suite @

the-shelf, or through €
s. The Complainant’s

h any computer hardw

h other general,

ftware

-stores Or throug

available off-
Business Suite SO

commercial retail channel
are vendors as

ndia, are not available wit

anufacturer (OEM) product or as d gift.
trained softwaré

products, inl
an Original Equipment M

the Software titles of the Complainant require

23.Many of
utilize, store and display

pi'ofessionais to load, execute, access, employ,
integrated end-to-end solutions derived from such softwaré products. In

h stage of utilization of man

y of Complainant’s software titles by

short, ateac

its clients, professionals are required.

24.Towards this end, the Complainant has created education and training

e needs, and enters into contractual

programs for the purpose 0 meet thes

arrangements with third party software specialists (known as ‘Education
partners’) the world over, t0 provide education and training for provision

and execution of the aforesaid functions.

on training services upon its

25.In India, for the purpose of providing educati

Complainant has partnerships with specific entities

software products, the
authorized education training partners of

to provide such training. A list of

the Complainantin india is annexed as EXHIBIT 3.
76.The Complainant coined, adopted and commenced use of the trademark

'SAP’ in the year 1972. Since its adoption, the trade mark ‘SAP’ forms an

art of the Complainant’s trade and business.

integral p
57.The Complainant has continuously and extensively used the trade mark
2 PA {
lbﬁ@ﬁPH“J ;’HA}\
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28.Due 10 the wides

30.The Complain

roducts and services. The

and SAP formative marks for its P
rietor of the tradema

s. A list of SAP mark

orld is enclosed as

flshP’
rks ‘SAP’ and various

nant is the registered prop
s registered by

EXHIBIT

complai

SAP formative marks in over 75 countrie

the Complainant across various countries in the W

ant’s software, applications, solutions

dwill in the trade an
become highly distin
sociated with the

pread use of Complain
d business,

and long standing 800
ctive

and platforms globally
ade marks ‘5sAP’ and SA

nant’s goods/ services

p formative marks have

the tr
and is exclusively as

of Complai

products and services of the Complainant alone.
ble goodwill and reputation

ant has earned envia
demark ‘AP’ and ‘SAP’

Moreover, the Complain
d services under the tra

worldwide for its products an

formative marks.

ant spends enormously O ting its

n advertising and promo

rk/trade name SAP worldwide. Its sales and marketing

popular trade ma
93 million in 2019. In the f

iscal year 2019, the
ely Euro 27.34 billion.
he year 1992 and

expense Was Euro 7.6
Cbmplainant's total annual revenue was approximat
mmenced its pusiness in t
e mark «sAP’ in the same

r of trade mark ‘SAP’ in various

31.In India, the Complainant €0

for registration of trad year. The

applied
the registered proprieto

complainant is
6754, 576755 in class 9,

registration nNOs. 989935, 57
ion nos. 1238968,

classes including

registration nos. 890059, 578462 in class 16, and registrat

1238969 in classes 41 and 42. Besides these registrations, the Complainant

has secured and applied for registration of its trade mark SAP in several

other classes.
ations and applications filed by the Complainant

" M—T H /'\‘<
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p’ and sap formative trademarks with the Indian Trade Mark Office

gistration certific

.along with copies of a selection of re ates are submitted as
EXHIBIT 6.

o its immense popularity, e in India,
ademarks SAP and SA

ke. The Complainan

goodwill and huge consumer bas

33.0wWing t
are well recognized

P formative marks

Complainant's tr
blic and in trade ali d user of the

r mark ‘SAP’ SAP for

t is the owner an

in pu
hereof,

name and/o

mative marks including variations t

since 1972.
e worldwide registrations and

r, as stated earlier, due to its extensiv
sAP’ and

34.Furthe
e Complainant’s

period of time, th
n marks globally as

se over a substantial
tatus of well-know

worldwide u

SAP formative marks have acquired the s

well asin India.
plainant owns the domain name www.sap.com, which is accessible

e world. The domain nameé www.sag.com
Further, the India s

35.The Com
was registered by

throughout th
pecific domain

n January 18, 1995.
y 16, 2005.

gistered by the Com

atabase for the sai

the Complainant O

name www.sag.in was re
om WHOIS Search d

plainant on Februar
d domain name is annexed

Extracts fr
as EXHIBIT 7.
36.The details and/or

information about the Complainant's business activities

provided on its website located

round the world are

in various jurisdictions a

at www.sap.com. Copies ©O

website www.sap.com areé attached as EXHIBIT 8.
as extensive presence over the social networkin

d Twitter. It is apparent t

e internet through its we

f relevant extracts from the Complainant’s

g websites

37.The complainant h
hat the Complainant has

inter alia Facebook an
bsites and also

widespread presence OVer th

blogs, discussions, reviews, etc. Thus,
.MTHAK
s,
Forme Judge
Sole Arbitrator

through various online public forums,



\ 4

e public at large identifies the Complainant through its trade mark/ trade

me ‘SAP’ even on theinternet.
incorporates the

38.The domain name www.saptraininginstitutedelhi.in
s mark SAP in its entirety and has been registered in

Complainant’s famou
ptive terms like training’ and i

nstitute’

bad faith. The addition of the descri
along  with the place ‘Delhi’ to the domain name does not lend any
distinctiveness 10 the said domain name as the term SAP remains the

predominant feature of the domain name.

39.Further, the term ‘training’ and ‘institute’ is commonly used for training and

in conjunction with the
s that the

educational services and its alleged use

lainant’s mark SAP in the alleged domain name suggest

Comp

Respondent provides online training classes for SAP courses from Delhi.
40.The Respondent's website clearly mentions various SAP courses such as SAP
FICO, SAP MM, SAP ABAP, SAP ABAP, SAP Basis, SAP SD, etc. printout of the

the various SAP courses offered by them is

Respondent’s website evidencing

marked as EXHIBIT 9.

41.The domain name in question is identical to the Complainant's trademark SAP.
That it was registered by the Respondent on june 28,2016. The Respondent
e disputed domain name, which is identical to

has adopted and registered th
e of the Complainant, thereby wrongfully,

the trademark and/or corporate nam

putation of the Complainant.

illegally and dishonestly trading upon there

o connection with the Complainant and The Respondent

42.The Respondent has n
n known by the SAP mark/name or by any similar

is not and has never bee

e nor has the Complainant licensed or otherwise permitted the

nam

t to use SAP or has permitted the Respondent to apply for or use

Responden
any ‘Domain Name’ incorporating the mark SAP.
v. P. PAT HAK
WW%J .S.
Former Judge

Sole Arbitrator
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No. D2013- .1097, Au

casé

disputed dom
are confusingiy simil

since, pursuant to a num

policy, the

distinguishing feature.

gust 9 2013], the panel finds

gin names <sapce
ilar to the trademad

per of prior decisi

addition of a descrl

y the panel of World

rtified.com”> an

iptive term to d

mmed Aziz Sheikh Sapted Global Consulting

e In SAP SE V. Moha ,
services wIPO Case No. 02015-0565 May 19 2015 the panel finds
uffice to distinguish the

that th
disputed domain nam
trademark
domain nam
which is the Com

services included

e addition of the suffix “teq
e <sapteq.com?> fro
SAP since “sap
e and since “teq” 0SS
piamant s field o

under the Complain

» does not s
m the Complamant's

rt of the disputed
y and software

goods and

» js the dominant pd

ociates to technolog

chnology related.

are software and te
e In SAP AG V. PrivacyProtect.org [John Harvard, John Havard [WIPO
i t the

se No p2013-1097 Augqust 9. 2013], the panel finds tha

Ca s f

disputed domain names
are confusingly similar t
since, pursuant to a nu

policy, the addition of @ d

distinguishing feature.

<sapcertified.com> an
o the trademark own

mber of prior decision

d <sapcertified.info>
ed by the Complainant
s rendered under the

escriptive term to a trademark is not @

\ -



,.5ince the domain www.saptraininginstltuedelhl inis reglstered by Respondent,
44
ven after service of summons.

and hé has not turned up €
s the proceedmgs are set ex-parte; | shall deal with the complaint on its
he disputed domain

45.A
praye

r for transfer of the disputed d

saptra|n|ng|n5t|tuede|h| in consists

namewww.
mark of the complainant. ‘SAP

registered trade

complainant over a period of time by i
worldwide, including India, and owWns this reglstered trademark.

plainant has pla

which, the Com ced on record the details of trademark
registration- All these support the complainants right over the nameé 'SAP".
Therefore, the complainants claim that it has @ right over the disputed name

stands proved.
46.Moreso, as the Respondent’s action to register the said domain name is not

therefore, the said registration is done in b

pona fide,
domain name wholly incorporates the Complainant’s well known mark ‘SAP’
eating an impression that the

tions the same multiple times ¢r
plainant. The Complainant

and men

with the Respondent

has specifically
commerciauy or otherwise. So, therefore, mark ‘SAP’ by the
Respondent i not lawful. Therefore, the Respondent has no legitimate right

over the said domain name.

47.The following case laws also prove that similar or identical domain names lead

to confusion amongst the customers, while the customers think they are

ing cheated on by the unknown

Wl PATHAK
4.5;

H
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who will have all the related products:

owne

domain

, YahooIncV: Akash Arora & Anr: 78 (1999) pLT 285

The Hon’ble High
'yahoo!' of th

court of pelhi noted that the two marks/domain

e plaintiff and

names i.€-
"every p055|

domain name may lead to @ div

such users mistakenly accessing oneé domain instead

CONCLUSION
sent matter and taking view

48. Considering the facts and circumstances of the pré

of the precedents in this context, | am of the view

proprietary right over the mark ‘SAP

Trademark ‘SAP’ will not

distinguish the Respondents disputed domain name.
Under the facts and circumstances and on perusal of the records, | deem it fit
plainant and direct the Registry to

the prayer of the Com

and proper to allow
in name i.€., www.saptraininginstituedelhi.in in favor of

transfer the said domal

the Complainant.

ned that the award is being passed in accordance

with the INDRP Rules and Arbitration Act, 1996 has been fully followed by the

49.1t is made clear to all concer

Tribunal.
Vo PATH Y
- p+ H.J.S. Al
. Former Judge
Sole Arbitrator
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proved its case through its documentary evidence

0.Since the Complainant has

5
ected that the disputed domain' name

¢ INDRP Rules, sO it is dir
ferred to the complainant fo

unde
rthwith,

aininginstituedelhi.in be trans

www.saptr
heir own cost.

2021.

JIN Registry to do the needful. Parties to bear t

51.This award is passed today at New Delhi on 02.08.

SOLE ARBITRATOR

DATE: 02.08.2021



