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3 . A b o u t p r o c e d u r e s a d o p t e d i n t h e C o m p l a i n t 

T h i s is a m a n d a t o r y a rb i t ra t ion p r o c e e d i n g s u b m i t t e d for ad jud ica t i on in 

a c c o r d a n c e w i th the .IN D o m a i n N a m e D ispu te Reso lu t i on Pol icy ( I N D R P ) 

for D o m a i n N a m e D ispu te R e s o l u t i o n , a d o p t e d by the Nat iona l In ternet 

E x c h a n g e o f India ("NIXI"). T h e I N D R P Ru les o f P r o c e d u r e (the Rules) w a s 

a p p r o v e d by NIXI on 2 8 t h J u n e , 2 0 0 5 in a c c o r d a n c e w i th the Indian 

A r b i t r a t i o n and Conc i l i a t i on Ac t , 1996, and the b y e - l a w s , ru les and 

g u i d e l i n e s f r a m e d there under. 

By reg is te r ing the d i spu ted d o m a i n n a m e w i th the NIXI acc red i ted 

Reg is t ra r , the R e s p o n d e n t a g r e e d to the reso lu t ion o f the d i spu tes pu rsuan t 

to the IN D ispu te Reso lu t i on Pol icy and Ru les f r a m e d t h e r e u n d e r . 

A c c o r d i n g to the in fo rmat ion p rov ided by the Na t iona l Internet 

E x c h a n g e of India (the ". IN Reg is t ry " ) , the h is tory of th is p roceed ing is as 

f o l l ows : 

In a c c o r d a n c e w i th the Ru les , 2(a) and 4 ( a ) , NIXI f o rma l l y not i f ied the 

R e s p o n d e n t o f the Comp la i n t , and a p p o i n t e d me as a the So le A rb i t ra to r for 

a d j u d i c a t i n g u p o n the d i spu te in a c c o r d a n c e w i t h t he Arb i t ra t i on and 

Conc i l i a t i on Ac t , 1996 , and the Ru les f r a m e d t h e r e u n d e r , .IN D o m a i n N a m e 

D ispu te Reso lu t i on Pol icy and the Rules f r a m e d t he reunde r . I had 

s u b m i t t e d the S t a t e m e n t o f A c c e p t a n c e and Dec la ra t i on o f Impart ia l i ty and 

I n d e p e n d e n c e , as requ i red by the N IX I . 

T h e a rb i t ra t ion p r o c e e d i n g s c o m m e n c e d o n 1 9 . 1 2 . 2 0 0 7 , w h e n not ice 

o f p r o c e e d i n g w a s i ssued by the arb i t ra tor . T h e R e s p o n d e n t w a s adv i sed 

to f i le his reply to the c o m p l a i n t w i th in 10 d a y s a n d a r em inde r t he rea f te r on 

h- k • 



8 .1 .2008 . T h e no t i ces w e r e by the ema i l to the a d d r e s s e s p rov ided by the 

C o m p l a i n a n t and emai l a d d r e s s e s ava i lab le on the W H O US D A T A B A S E . 

NIXI (.IN Reg is t ry ) c o n f i r m e d of hav ing sent the copy of the Comp la i n t 

to the R e s p o n d e n t on 2 . 1 1 . 2 0 0 7 . 

No reply o r c o m m u n i c a t i o n w a s rece ived f r o m the R e s p o n d e n t e i ther 

by the A rb i t r a to r or NIXI (.IN Reg is t ry ) . In t h e s e f a c t s and c i r c u m s t a n c e s , 

i n -pe rson hea r ing w a s u n n e c e s s a r y for d e c i d i n g the comp la in t , and 

c o n s e q u e n t l y on the basis o f the s t a t e m e n t s and d o c u m e n t s submi t t ed on 

r eco rd , the p resen t A w a r d i s p a s s e d . 

A c c o r d i n g to Pa rag raph 9 of the Rules the l a n g u a g e of the 

p r o c e e d i n g s w a s in Eng l i sh . 

4 . P a r t i e s ' C o n t e n t i o n s 

(a ) C o m p l a i n t 

T h e C o m p l a i n a n t in his Comp la in t , in tera l ia , c o n t e n d s as f o l l ows : 

T h e C o m p l a i n a n t w a s f o r m e d on 11 D e c e m b e r 2 0 0 3 and is a pr ivate 

l imi ted c o m p a n y i nco rpo ra ted under the laws o f the Repub l i c o f S i n g a p o r e . 

T h e S h a r e h o l d e r s inc lude S i n g a p o r e A i r l i nes L i m i t e d , Indigo S ingapo re 

Pa r tne rs L.P and R y a n A s i a L im i ted and Dahi la I n v e s t m e n t s Pte. L t d . 

T h e c o m p l a i n a n t o w n s and ope ra tes an a i r l ine c o m p a n y ca l led "T iger 

A i r w a y s " and s ince its e s t a b l i s h m e n t in D e c e m b e r 2 0 0 3 , i t has b e c o m e one 

o f A s i a ' s lead ing low fare a i r l ines. 

To e n a b l e g loba l reach to , and a c c e s s by c u s t o m e r s all a round the 

w o r l d , as we l l as for ease o f book ing o f a i r l ine t i cke ts (and a m e n d m e n t s to 

b o o k i n g s , the c o m p l a i n a n t of fers an on l ine book ing serv ice a t 

w w w . t i g e r a i r w a y s . c o m a l low ing c u s t o m e r s to book air t i cke ts on l ine 24 

hours a day. 
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T h e In te rne t rema ins the pr inc ipa l m e a n s to p r o m o t e and sell the 

C o m p l a i n a n t ' s p roduc ts and serv ices . 

T h e mark "T iger A i r w a y s " , hav ing been ex tens i ve l y used in the relat ion 

to the b u s i n e s s of the C o m p l a i n t , has acqu i red d i s t i nc t i veness and is 

u n d e r s t o o d and assoc ia ted by c o n s u m e r s g loba l ly as the mark o f the 

C o m p l a i n a n t deno t i ng its serv ices and b u s i n e s s . A n y incorpora t ion o f the 

sa id mark in a d o m a i n n a m e is bound to be in bad f a i t h . 

T h e R e s p o n d e n t in the present d i spu te has reg is te red the d o m a i n 

n a m e w w w . t i q e r a i r w a y s . i n t he reby m i s a p p r o p r i a t i n g i l legal ly and w i thou t 

au thor i ty the t r a d e m a r k " T iger A i r w a y s " w h i c h is the exc lus i ve proper ty of 

the C o m p l a i n a n t . 

T h e C o m p l a i n a n t con tends that the R e s p o n d e n t is not e i ther as an 

i n d i v i d u a l , b u s i n e s s e s o r o ther o r g a n i z a t i o n , c o m m o n l y known as the name 

"T iger A i r w a y s " . S e c o n d l y the C o m p l a i n a n t has not l i censed or o therw ise 

pe rm i t t ed the R e s p o n d e n t to use its Ma rk "T iger A i r w a y s " or to apply for 

any d o m a i n n a m e incorpora t ing th is mark . 

In suppo r t o f his con ten t i ons the C o m p l a i n a n t has a n n e x e d e n o u g h mater ia l 

to p rove his r ights on the i m p u g n e d d o m a i n n a m e . T h e mater ia l submi t ted 

a long w i th the c o m p l a i n t inc lude : 

(a) T h e Proof o f reg is t ra t ion o f the C o m p l a i n a n t c o m p a n y as 

pr ivate l imi ted c o m p a n y i nco rpo ra ted under the laws of the 

S i n g a p o r e ( A n n e x u r e C) . 

(b) P roo fs o f reg is t ra t ion o f the t rade mark " T I G E R A I R W A Y S 

in 48 d i f ferent coun t r ies in the n a m e of the C o m p l a i n a n t 

inc lud ing I nd ia , S i n g a p o r e , Un i ted K i n g d o m , U S , Aus t ra l i a 

etc. (Annexu re D). 
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T h e C o m p l a i n a n t a lso has reg is te red and / or uses the fo l l ow ing d o m a i n 

n a m e s : 

w w w . t i g e r a i r w a v s . c o m 

w w w . t i q e r a i r w a y s . c o m . a u 

w w w . t i q e r a i r w a y s . c o m . s q 

w w w . t i q e r a i r w a y s . c o . i n 

(b) R e s p o n d e n t 

T h e R e s p o n d e n t w a s duly sent the copy o f the C o m p l a i n t by .IN 

Reg is t ry and w a s also duly sent the not ice by the Arb i t ra to r . H o w e v e r the 

R e s p o n d e n t has not f i led reply to the comp la i n t nor has sent any 

c o m m u n i c a t i o n in th is regard to .IN Reg is t ry or the Arb i t ra to r . 

3 . D i s c u s s i o n a n d F i n d i n g s 

(a) T h e R e s p o n d e n t ' s D e f a u l t 

T h e Ru les pa rag raph 8(b) requ i res tha t the A rb i t r a to r e n s u r e that each 

party is g i ven a fa i r oppor tun i t y to p resen t its case . P a r a g r a p h 11(a) of the 

Rules reads as f o l l o w s : 

"11. Default 

(a) In the event that a Party, in the absence of 

exceptional circumstances as determined by the 

Arbitrator in its sole discretion, does not comply 

with any of the time periods established by these 

Rules of Procedure or the Arbitrator, the 

Arbitrator shall proceed to decide the Complaint 

in accordance with law." 

T h e R e s p o n d e n t w a s g iven not ice o f th is p roceed ing in 

a c c o r d a n c e w i th the Ru les . T h e .IN Regis t ry d i s c h a r g e d its 

respons ib i l i t y under Rules p a r a g r a p h 2(a) to e m p l o y reasonab ly 
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ava i lab le m e a n s ca lcu la ted to ach ieve ac tua l not ice to the R e s p o n d e n t 

of the C o m p l a i n t . 

As p rev ious ly i n d i c a t e d , the R e s p o n d e n t d id not reply to the 

C o m p l a i n t thus has c h o s e n not to to a n s w e r the C o m p l a i n a n t ' s 

a s s e r t i o n s , e v i d e n c e or con ten t i ons in any manner . T h e Arb i t ra to r 

f i nds that the R e s p o n d e n t w a s g iven a fair oppor tun i t y to present his 

case . O n c e the c o m p l a i n a n t m a k e s a pr ima fac ie case show ing that a 

r e s p o n d e n t lacks r ights to the d o m a i n n a m e a t i s s u e , the responden t 

mus t c o m e fo rwa rd w i th the proof that i t has s o m e leg i t imate interest 

in the d o m a i n n a m e to rebut th is p r e s u m p t i o n . T h e R e s p o n d e n t has 

fa i led to do th is and thus has de fau l ted as per para 11 of the Rules. 

T h e Arb i t ra to r wi l l p roceed to dec ide the case accord ing ly . 

T h e Rules pa rag raph 12(a) p rov ides tha t the Arb i t ra to r shal l 

dec i de the C o m p l a i n t on the basis o f the s t a t e m e n t s and d o c u m e n t s 

s u b m i t t e d in a c c o r d a n c e w i th the I N D R P and any law that the 

A rb i t r a to r d e e m s fit to be app l i cab le . In a c c o r d a n c e wi th Rules 

p a r a g r a p h 12, the Arb i t ra to r may d r a w such in fe rences as are 

app rop r i a te f rom the R e s p o n d e n t ' s fa i lu re to reply to the 

C o m p l a i n a n t ' s asse r t i ons and e v i d e n c e or to o the rw i se contes t the 

C o m p l a i n t . In the c i r c u m s t a n c e s , the A rb i t ra to r ' s dec i s ion is based 

upon the C o m p l a i n a n t ' s asser t i ons and e v i d e n c e and in ferences 

d r a w n f r om the R e s p o n d e n t ' s fa i lure to reply. 

T h e i s s u e s i n v o l v e d i n t h e d i s p u t e 

T h e C o m p l a i n a n t in its comp la in t has invoked pa rag raph 4 of the 

I N D R P w h i c h reads 



"Types of Disputes 

Any Person who considers that a registered 

domain name conflicts with his legitimate 

rights or interests may file a Complaint to 

the .IN Registry on the following premises: 

(i) the Registrant's domain name is identical 

or confusingly similar to a name, trademark 

or service mark in which the Complainant has 

rights; 

(ii) the Registrant has no rights or legitimate 

interests in respect of the domain name; and 

(Hi) the Registrant's domain name has been 

registered or is being used in bad faith. 

The Registrant is required to submit to a 

mandatory Arbitration proceeding in the event 

that a Complainant files a complaint to the .IN 

Registry, in compliance with this Policy and 

Rules thereunder." 

P a r a g r a p h 4 of the INDRP thus e n v i s a g e s 3 e l e m e n t s , w h i c h are be ing 

d i s c u s s e d h e r e u n d e r in the light o f the fac ts and c i r c u m s t a n c e s of th is case . 

(i) the Registrant's domain name is identical or confusingly similar 

to a name, trademark or service mark in which the Complainant 

has rights; 

T h e C o m p l a i n a n t has g iven subs tan t ia l d o c u m e n t s to prove that he has 

In te l lec tua l p roper ty and other r ights in the mark " T I G E R A I R W A Y S " . T h e 

n a m e o f the C o m p l a i n a n t i s T iger A i r w a y s PTE L T D . T h e mark is be ing 

used by the C o m p l a i n a n t s ince the yea r 2 0 0 3 in re lat ion to its bus iness .The 

C o m p l a i n a n t has reg is te red the mark T I G E R A I R W A S Y S in 48 coun t r ies . 

T h e I N D R P p a r a g r a p h 3 c lear ly s ta tes that i t is the respons ib i l i ty of the 

R e s p o n d e n t to f ind out before reg is t ra t ion that the d o m a i n n a m e he is go ing 

to reg is ter d o e s not v io la tes the r ights of any body. S ince the C o m p l a i n a n t ' s 



mark " T I G E R A I R W A Y S " is a f a m o u s and w e l l - k n o w n mark and is 

reg is te red in so many coun t r i es inc lud ing the coun t ry of the R e s p o n d e n t , i t 

is unl ike ly tha t the R e s p o n d e n t did not know abou t the C o m p l a i n a n t ' s r ights 

in the mark or the d o m a i n name . 

P a r a g r a p h 3 of the INDRP is r ep roduced be low: 

" The Registrant's Representations 

By applying to register a domain name, or by 
asking a Registrar to maintain or renew a domain 
name registration, the Registrant represents and 
warrants that: 

(a) the statements that the Registrant made in the 
Registrant's Application Form for Registration of 
Domain Name are complete and accurate; 

(b) to the Registrant's knowledge, the registration of 
the domain name will not infringe upon or otheiwise 
violate the rights of any third party; 

(c) the Registrant is not registering the domain 
name for an unlawful purpose; and 

(d) the Registrant will not knowingly use the domain 
name in violation of any applicable laws or 
regulations. 

It is the Registrant's responsibility to determine 
whether the Registrant's domain name registration 
infringes or violates someone else's rights." 

T h e R e s p o n d e n t has fa i led in his respons ib i l i t y d i s c u s s e d above and 

in the p r e s e n c e of the p lead ings and d o c u m e n t s f i led by the Comp la inan t , 

the A rb i t r a to r has c o m e to the conc lus ion that the d i spu ted d o m a i n name is 

ident ica l w i th o r decep t i ve l y s imi lar to the C o m p l a i n a n t s ' " T I G E R A I R W A Y S 

" mark . A c c o r d i n g l y , the A rb i t ra to r c o n c l u d e s that the C o m p l a i n a n t has 

sa t i s f ied the f irst e l e m e n t requ i red by Pa rag raph 4 of the I N D R P . 

i 
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( i i ) the Registrant has no rights or legitimate interests in respect of 
the domain name; 

T h e s e c o n d e l e m e n t that the C o m p l a i n a n t n e e d s to p rove and as i s 

requ i red by p a r a g r a p h 4(i i) of the I N D R P is that the Reg is t ran t has no 

leg i t imate r ight or in terest in the d i spu ted d o m a i n n a m e . 

T h e bu rden of proof on a c o m p l a i n a n t regard ing th is e l e m e n t is light, 

b e c a u s e the na ture of the Reg is t ran t ' s r ights or in te res ts , i f any, in the 

d o m a i n n a m e lies most d i rect ly w i th in the Reg is t ran t ' s k n o w l e d g e . A n d 

o n c e the c o m p l a i n a n t m a k e s a p r ima fac ie case s h o w i n g that the 

Reg is t ran t d o e s not have r ights or leg i t imate in terest in the d o m a i n n a m e , 

the ev iden t i a ry bu rden shif ts to the Reg is t ran t to rebut the con ten t ion by 

p rov id ing e v i d e n c e of its r ights or in terests in the d o m a i n n a m e . 

T h e R e s p o n d e n t has not rebu t ted the con ten t i ons o f the 

C o m p l a i n a n t and has not p roduced any d o c u m e n t s o r s u b m i s s i o n s to 

s h o w his in terest in pro tec t ing his o w n right and in terest in the d o m a i n 

n a m e . Th is c lear ly leads to the conc lus i on tha t the R e s p o n d e n t does not 

have any leg i t imate in terest in the d o m a i n n a m e . 

For t hese reasons , the A rb i t ra to r f i nds tha t the R e s p o n d e n t has 

no r ights or leg i t imate in terests in the d i spu ted d o m a i n n a m e . 

(in) the Registrant's domain name has been registered or is being 

used in bad faith. 

T h e C o m p l a i n a n t has ave r red tha t the R e s p o n d e n t has 

reg is te red and has used the d i spu ted d o m a i n n a m e in bad fa i th . T h e 

l a n g u a g e of the I N D R P pa rag raph 4(i i i ) i s c lear e n o u g h , and requ i res that 

e i ther bad fa i th reg is t ra t ion or bad fa i th use be p r o v e d . 
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P a r a g r a p h 6 of the I N D R P p rov ides that the fo l low ing 

c i r c u m s t a n c e s are d e e m e d to be e v i d e n c e tha t a Reg is t ran t has reg is tered 

and used a d o m a i n n a m e in bad fa i th : 

has registered or has acquired the domain name 
primarily for the purpose of selling, renting, or 
otherwise transferring the domain name registration 
to the complainant who is the owner of the 
trademark or service mark or to a competitor of the 
complainant, for valuable consideration in excess of 
its documented out-of-pocket costs directly related 
to the domain name; or 

(ii) the registrant has registered the domain 
name in order to prevent the owner of the 
trademark or service mark from reflecting the mark 
in a corresponding domain name, provided that the 
registrant has engaged in a pattern of such 
conduct; or 

(Hi) by using the domain name, the registrant has 
intentionally attempted to attract, for commercial 
gain, Internet users to its Website or other on-line 
location, by creating a likelihood of confusion with 
the complainant's mark as to the source, 
sponsorship, affiliation or endorsement of its 
Website or location or of a product or service on its 
Website or location." 

T h e C o m p l a i n a n t has subm i t t ed cop ies o f the emai l c o m m u n i c a t i o n s 

( A n n e x u r e F) that have been e x c h a n g e d b e t w e e n the par t ies w h i c h indicate 

tha t the R e s p o n d e n t has reg is te red the d o m a i n n a m e w i th the intent ion o f 

se l l ing the d o m a i n n a m e and not for pe rsona l use. 

From the c i r c u m s t a n c e s o f the case and f r om the e v i d e n c e s submi t t ed 

by the C o m p l a i n a n t the Arb i t ra to r is of the of the op in ion that the 

R e s p o n d e n t has reg is te red the d o m a i n n a m e w w w . t i g e r a i r w a y s . i n w i th the 

in ten t ion of e i ther se l l ing the d o m a i n n a m e to the comp la in t or its 

c o m p e t i t o r s at a h igher pr ice. Fur ther he has p r e v e n t e d the C o m p l a i n a n t 

(i) "Circumstances indicating that the registrant 
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w h o is the o w n e r o f the se rv i ce mark " T I G E R A I R W A Y S " f r om ref lect ing in 

the d o m a i n n a m e and a lso that the d o m a i n n a m e is decep t i ve l y s imi la r to 

the t r a d e m a r k o f the C o m p l a i n a n t and wi l l lead to c o n f u s i o n w i th the 

C o m p l a i n a n t ' s mark " T I G E R A I R W A Y S " as t o the sou rce , s p o n s o r s h i p , 

af f i l ia t ion or e n d o r s e m e n t o f the R e s p o n d e n t ' s w e b s i t e or se rv i ce . T h u s all 

the t h ree cond i t i ons g iven in p a r a g r a p h 6 of the Ru les are p roved in the 

c i r c u m s t a n c e s o f th is case and thus the reg is t ra t ion o f the i m p u g n e d 

d o m a i n n a m e by the R e s p o n d e n t / Reg is t ran t is a reg is t ra t ion in bad fa i th . 

8 . D e c i s i o n 

T h e R e s p o n d e n t has fa i led in his respons ib i l i t y to e n s u r e before the 

reg is t ra t ion o f the i m p u g n e d d o m a i n n a m e by h im tha t the Reg is t rant 's 

d o m a i n n a m e reg is t ra t ion in f r inges o r v io la tes s o m e o n e e lse 's r ights as 

requ i red by the Para 3 of the I N D R P . T h e C o m p l a i n a n t has g iven suf f ic ient 

e v i d e n c e to p rove his t r a d e m a r k r ights on the i m p u g n e d d o m a i n name . 

Fur ther the ac t i ons o f the R e s p o n d e n t s h o w tha t he mere ly b locked the 

d i s p u t e d d o m a i n n a m e , and dep r i ved the r ight fu l owner , i.e. the 

C o m p l a i n a n t to reg is ter and use the d o m a i n n a m e . T h e R e s p o n d e n t has 

not g iven any reason to regis ter the d o m a i n n a m e r ightful ly o w n e d by the 

C o m p l a i n a n t . Fur ther the ema i l e x c h a n g e s b e t w e e n the C o m p l a i n a n t and 

the R e s p o n d e n t a lso ind icate that the R e s p o n d e n t had reg is te red the 

d o m a i n n a m e only to make qu ick buck by sel l ing the d o m a i n n a m e to the 

r ight ful o w n e r or his compet i tor . ' 

As d i s c u s s e d a b o v e the reg is t ra t ion o f the D o m a i n N a m e by the 

R e s p o n d e n t is a lso hit by all t h ree e l e m e n t s of the Para 4 of the INDRP and 

is a reg is t ra t ion in bad fai th as per p a r a g r a p h 6 of the I N D R P . T h u s it is 
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c lea r tha t the R e s p o n d e n t i s us ing the d i s p u t e d d o m a i n n a m e in bad fa i th 

and has reg i s te red the d o m a i n n a m e in o rde r to p r e v e n t the o w n e r o f the 

t r a d e m a r k or se rv i ce mark f r om re f lec t ing the mark in a c o r r e s p o n d i n g 

d o m a i n n a m e . 

T h e R e s p o n d e n t ' s reg is t ra t ion and use of the D o m a i n N a m e is a c lear 

c a s e o f c y b e r - s q u a t t i n g , w h o s e in tent ion is to t ake a d v a n t a g e o f the 

C o m p l a i n a n t ' s subs tan t i a l repu ta t ion in o rde r to c o n f u s e the pub l ic to the 

d e t r i m e n t o f the C o m p l a i n a n t . 

C o n s i d e r i n g the i n f r i ngemen t o f the C o m p l a i n a n t ' s t r a d e m a r k by the 

R e s p o n d e n t the A r b i t r a t o r d i rec ts t h a t : 

(a) T h e R e s p o n d e n t s tops and re f ra ins f r o m us ing the mark 

T I G E R A I R W A Y S i n any m a n n e r w h a t s o e v e r 

(b) tha t the reg is t ra t ion o f the d i s p u t e d d o m a i n n a m e w w w . t i g e r a i r w a y s . i n 

be t r a n s f e r r e d f r o m the R e s p o n d e n t t o the C o m p l a i n a n t immed ia te l y a t 

R e s p o n d e n t ' s o w n cos ts and e x p e n s e s . NIXI (.IN Reg is t ry ) to moni tor . 

(c) T h e R e s p o n d e n t shal l pay to the C o m p l a i n a n t the legal cos ts o f Indian 

R u p e e s 3 0 , 0 0 0 w h i c h have b e e n pa id by the C o m p l a i n a n t to NIXI for 

the a d j u d i c a t i o n o f th is case and the l awyer ' s f e e s upon p roduc t i on o f 

the e v i d e n c e thereof . 

(d) T h e C o m p l a i n a n t has l iberty to a p p r o a c h the a p p r o p r i a t e f o r u m for the 

d a m a g e s c l a i m e d . 

D a t e d : 2 8 t n J a n u a r y , 2 0 0 8 . 

Page 13 of 13 

http://www.tigerairways.in

